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1.01 Statutory Authorizati d Purpose

803 CMR 1.00'is authorized by M.G.L. . 6, §§178C throngh 178Q and St. 2003,¢.77,§23
and sets forth Guidelines pertaining to the registration and classification of sex offenders, and
the resulting dissemination of sex offender registry information in accordance with the law and
based on the offender’s level of risk of reoffense and degree of dangerousness posed to the
public. 803 CMR. 1.00 additionally provides a process for the removal from the sex offender
registry of those individuals not required fo register. The Sex Offender Registry Beard (the
“Board™) may fromt time to time and in its diseretion develop, implement, and/or amend its
policies, procedures, and protocols to this end. The Board will exercise sound judgment and
apply its expertise when making any registration or classification determination as required in
203 CMR 1.00. '
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1.01: continued

803 CMR_ 1.00 sets forth the registration and elassification procedures and Guidelines the
Board uses to determine whether a convicted or adjudiceted sex offender may be required to
reglster as a sex offender and, if so, the offender’s level of risk of reoffense and degree of
dangerousness posed to the public, In the first stage, the Board makes a recommendation
regarding the offender's duty to.register And classification Jevel which the sex offender can
acoept or veject. The Board shall develop and implement a Recommendation Process that
includes policies, procedures, protocols, and objective standards to expeditiously and fairly
evaluate -offenders gt this recommendation. stage, The Recommendation Process shall also
include 803 CMR 1.04 through 1.07 and 1,38 through 1,40 regarding recommended registration
and classification determination.

The offender may reject the Board’s recommendation by requesting a de nove hearing. The

. matterthen goes to a second stage process wherein the offender is provided an individualized
hearing conducted pursuant to 803 CMR 1.07 through 1,26, at which ell relevant evidence is
gvaluated anew by a disinterested Hearing Examiner. Since, in tequesting the hearing, the

. offender shalt he deemed to have rejected the Board’s recommendation, and, 1o ensure that the
sex offender is provided an additional opportunity to present any relevant evidence bearing on
his obligation to register and classification level, the Hearing Examiner shall not be bound by
the Board’s Recommendation Process, Classification Worksheet, or recominended finding as
described in 803 CMR 1.39. Rather, the Hearing Exarniner shall base his decision on the totality
of all the relevant evidence introduced at the offender’s individualized heating pursuant to the
standards in 803 CMR 1.22(3). Inaccordance with M.G.L. ¢, 6, § 178L{2), 803 CMR 1.00 shall
govern ail adminisirative hearings held by the Sex Offender Registry Board, 803 CMR 1.00
shall supersede the Standard Rules of Adjudicatory Procedure,

1.02: Begglaﬂqns Do Not Limit Statutory Authority Cancellation

Nothing contained herein shall be interpreted to limit, contradict or override the authority
granted to the Sex Offender Registry Board or others pursuant to M.G.L. ¢, 6, §§ 178C through
178Q and any other applicable provisions of the Messachusetis General Laws. 803 CMR 1.00
cancels all previous Sex Offender Registry Board policy statements, rules or regulations to the
extent they are inconsistent with 803 CMR. 1.00, The recommended classification of any
offender who has not been finally classified prior to the May 30, 2002 shall remein valid.
Likewise, the Final Classification of any offender issued prior to May 30, 2002 shall also be
deemed to remain valid. .

1.03: Definitions

As used in 803 CMR. 100 the followmg words and phrases shall have the following
meanings:

Authorized Representative. Anappointed or privately retained ettorney, legal guardian or other

person authorized by the sex offender to represent bim at the hearing, If the Authorized

Representative is not an attornoy, in addition fo the Notice of Appeatance, he shall submit )
written autharization signed and dated by the sex offender to the Sex Offender Registry Board

at least ten business days prior to the seheduled hearing date. The written authorization shall

state the relationship between the Aunthorized Representative and the sex offender. The sex

offender shall appear at the hearing regardless of whether or not he has an Authorized

Representative. Failure ofthe sex offender to appear at the hearing shall result in 3 waiver ofhis

right to g hearing, An Authorized Representative may not testlfy as a witness.

Clagsification Worksheet, A form developed and approved by the Board that reflecis the

' Recommendation Process, shows the foundation for sach recommended registration and
classification determination, and indicates the Board's recommended registration and
classification determination for each offender, The Board shall make a blank cdpjr of the
Classification Worksheet generally aveilable and avallable upon request,

Ducumentary Bvidence, Clear and legible records, data, reports or letters submitted to the Sex
Offender Registry Board by the sex offender or on behalf of the offender relative to his risk of -
reoffense, the degree of dangerousness posed to the public and his duty to register,
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1.03: continued

mploymen:. Any business, job, profession, labor, or occupahon that is full-hmc or part-iime
: for & perlod of time exceeding 14 days or for an aggregate period of time exceeding 30 days
! during any calendar year, whether compensated or uncompensated.

Expert Witness. A licensed mental health professional, excluding employees of the Sex

Offender Registry Board, whose testimony and report offering an opinion as to a sex offender's

tisk of reoffense and degree of dangerousness were prepared expressly for reliance by a Party at
+ ' ahearing conducted pursuant to 803 CMR 1,67 through 1.26.

Factor(s), The descriptions and definitions as well as the principles and authorities envmerated
in 803 CMR 1.40 which the Board uses in its registration and classification determinations.

Final Clessification. A sex offender shall be deemed finally classificd when the Hearing
Fxaminer determines that he is a Level 1, Level 2 or Level 3 Offender, except where a sex
offender has declined to request a hearing or failed 1o appéar at a scheduled hearing, in which
case the recommended classification accomplished pursuant to-803 CMR 1.06 is the Final
C]assxﬁcatmn

Full Board At least four members of the Sex Offender R&glst[y Board The Full Board raay
establish policies and procedures.to implement the provisions of M. G.L.c. 65, §§ 178C through
178¢ and 803 CMR 1.00. The Full Board shall review all applications for the termination of the
obligation to register, as well as reclassification, made pursuant to 803 CMR. 1.37B through
1.37C. In addition, the Full Board shall make all reoorruncndatmns regarding sexually vmlcnt
predator designations.

Guidslines for Recommended Clagsification (Guidelines). Guidelines created by the Sex
Offender Registry Board to set forth the general criteria it shall utilize to make a recommended
reglstration determinetion and, if applicable, classification level. The Guidelines are part of.

803 CMR 1.00 and may he found af 803 CMR 1.38 through 803 CMR_1.40. ' '

Hearing Examiner. An individual employed or contracted by the Sex Offender Registry Boerd,
a gingle member of the Sex Offender Regisiry Board, or a Hearing Panel appointed by the Chair,

- or the Chait’s designee, to conduct administrative hearings to determine by a Preponderance of
the Evidence a sex offender's duty to repister and Final Classification level. This determination
shall be the fina] decision of the Sex Offender Repistry Board. For purposss of judicial review,
it shall be the final agency action.

‘ aring Panel, Three Board Members appointed by the Board’s Chair, or the Chair’s demgnee,
to presnde overa hearing pursuant to M.G.L. c. 6, § 178L(2).

. Independent Written Verification. Cirzent written documentation provided by & sex offender
1o verify his present address for the purpose of registration. Any two types of the following five
types of unaltered original documents bearing the name of the sex offender and his present
address shall constitute Independent Written Verification:

{a) rentor mortgage receipt; "

() utility bill,

{c) bauk or credit card staternent;

(d) passport, driver's license or official photo identification issued by the Registry of Motor

Vehicles; and

(¢} amy other current written document the Sex Offender Registry Board deems sufficient,

With the exception of a passport, driver's license or official photo identification isswed by the
Registty of Motor Vehicles, all other documentation must be dated within 45 days of
presentation to the Sex Offender Registry Board or the police department.

Institation of Higher Leaming. Auny public or private post secondary educational, vocational,

professional or trade Institution, college, university, or school.

Juverile. An individual under the age of 17,
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1.03: continued

Level | Offender. The designation given to a sex offender when it hag been. determined that the
individual's risk of recffense is low and the degree of dangezrousness posed to the public is not
such that a public Safcty interest 15 served by public access to information perta:lnmg to the
offender. .

Lovel2 foendsr The des:gnancm givento a sex offender when it has been determined that the
. indjvichual's risk of reoffense is moderate and the degree of dangerousness posed to the public
is such that a public safety mterest is served by public access to sex offender registry
mformauon

Level 3 Offender. The designation given to a sex offender when it has been determined that the
individuel's fisk of reoffense is high and the de.grec of dangerousness posed to the public is such
thet & substantia] public safety interest is served by active dissemination (community
notification) of sex offender registry mformatlom

Mental Abnormality. A congenital or acquired condition of a person that affects the emotional
ot volitional cepacity of such person in a manner that predisposes that person to the commission
of criminal sexual acts to a degree that makes such person a menace to the health and safety of
other persons.

Notice of Appearance. A written declaration by the Authorized Representative of his intent to
represent the sex offender at the hearing. The Notice of Appearance shall be submitted to the
Scx Offender Registry Board at least ten business days priorto the scheduled hearing date, The
Notice of Appearance shall state the name, address, telephone number and signature of the
Anthorized Representative, ag well as the name of the sex offender he will be representing. The
filing of & Notice of Appearance by an Authorized Representative shall not relieve the sex
offender of his obligation to appear at the hearing, Failure of the sex offender to appeer at the
hearing shall resulf in & waiver ofhis right to a hearing. '

Party. The sex offender and the Sex Offender Registry Board. At the hearing, the sex offender
may represent himself or have an Authorized Representative, The Sex Offender Regisiry Board
may have a representative responsible for presenting evidence and ergument regarding the
offender at any hearing held under 803 CMR 1.00. The Sex Offender Registry Board shall be
identified by its name, not by its individua)] representatives’ names.

Personality Disorder, A congcnitai or acquired physical or mental condition that resulis in 2
general lack of power to conirol sexual impnlses. ' .

Prepondetance of the Evidence. The standard applied at the administrative hearings where the
Hearing Examinet determines whether based upon all of the evidence, it is more likely than not
ihat the sex offender meets the standards specified for the duty to register and o be classified at
a designated classificetion level, The Sex Offender Registry Board shall bear the buxdcn of
proof.

_Receipt. The delivery of mail. There shall be arebuttable presumption that any rotice or letier
mailed bythe Sex Offender Registry Board 1o the offender at the address at which he is cunently
registered was received by the offender within three days of mailing,

Recormnendation Process. The policies, procedures, protocels, and objective standards by which
the Board shall review each of the factors set forth in M.G.L. c. 6, § 178K(1)(a) through (1) and
explained in 803 CMR 1.40 to base its recommended classifications. The Board shall make its
policies, procedures, protocols, and objective standards for the Recommendation Process
genctally available and available upon request.
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1.03: continued
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Second and Subseguent Adjudication or Conviction for Open and Gioss Lewdness and
Lascivious Behavior, The later of two or more separats incidents of open and gross lewdness
and lascivious behavior resulting in two separate convictions or adjudications of open and gross
lewdness and lascivions behavior pursuant to M.G.L. ¢. 272, § 16. For deferminations as to
whether a second and separate adjudication or conviction constitutes a “Second and Subsequent
Adjudication or Convietion for Open and Gross Lewdness and Lascivions Behavioz,” pursuant
to M.G.L. ¢. 6, § 178C, the Board shall presume that arraignments oceurring on the same date
are the result of separate incidents. The Board shall treat multiple adjudications or convictions
resulting from a single incident 48 a single adjudication or conviction and shafl exclude an
offender’s first ot single adJudlcamon for open and gross lewdness and Iascivious behavior asa

delmquent Juvenile occurring before August 1, 1992.

Sex. Offendet Registry. The ceniral cnmpute.nzed database of all sex offenders requited to
register pursuant to M.G.L. ¢. 6, §§17BC throughl?ﬂQ 'The Sex Oﬁ'ender Registry may inclnde
such data as:

‘() the sex offender's name, aliases used, date and place of birth, sex, race, height, weight,
eve and hair color, social security numbet, home address and work address and, if the sex
offender works at ot attends an institution of higher learning, the name and address of the
ingtitution;

(b photographs and fingerprints of the sex offender;

(c) a description of the offense the sex offender committed, the city or town where the

offense ocourred, the date of conviction or adjudication and the sentence imposed; :

(d) any other informaiien which may be useful in asswsmg the sex offe.nder s risk of
" reoffending and degree of dangerousness; and

(e) any other Information which may be useful in jdentifying the sex - offender, The Sex

Offender Registry shall be updated based on information made available to the Board,

including information acquired pursuent to the registration and classification provisions of

M.G.L. c. 6, §§ 178C through 178Q and 803 CMR 1.00.

Sex Offender Registry Board (“Board™), (“SORB™. The administrative agency of the
Commonwealth consisting of the members as set forth in MG.L. c. 6, § 178K, end its staff.

Student. Any person who is enrolled on a full-time or part-time basis, in any public or'pri'vatc
educational institntion, ihcluding any secondary school, trade, vocational of professional
institution, or Institution of H.lghcr Leammg '

Wetterling Offenses. Crimes deﬁned as sex offenges pursnant fo the Jacob Wetterlmg Crimes
Against Children and Sexually Viclent Offender Regisiration Act, 42 U.8.C. § 14071 including
indecent assault and battery on a child under 14 under M.G.L. ¢. 265, § 13B; 1ape of 2 child
under 16 with force under M.G.L. ¢. 265, § 224; rape and abuse of a child under MIG.L, ¢, 265,
§ 23; assanit of 5 child with intent to commit rape under M.G.L. ¢. 265, § 24B; kidnapping of
a child under M.G.L. ©. 265, § 26, enticing a child under the age of 16 for the purposes of
committing a crime under M, G.L, ¢. 265, § 26C; Inducing a minor into prostitution under M.G.L.
¢. 272, § 4A; living off or sharing eamings of a minor prostitute vmder M.G.L. . 272, § 4B,
disseminating to a minor matter harmful to a minor under M.G.L. ¢. 272, § 28; posing or
exhibiting a child in a state of nudity under M.G.L. c. 272, § 20A, diss€mination of visual
material of a child in a state of nudity or sexunal conduct tnder MLG.L. ¢, 272, § 29B; possession
of child pornography under M.G. L.c. 272, § 35A; unnatiral and Jascivious acts with a child
under 16 under M.G.L. . 272, § 35A; aggravated rape under M.G.L. c. 277, § 39; any attempt
to commit & violation of any of'the aforemcnnoned sections pursuant to M. GL.c 274, §6or
a like violation of the laws of another state, the United States or a military, territorial or Indian
tribal authority,

Work, Employmcnt

All werds and phrases not defined herein shall be dcﬂned asin MG L c. 6, § 178C, Unless
otherwise indicated ip a specific Factor enumerated in 803 CMR 1.40, the use of the male gender
In 803 CMR 1.00 shall be deemed to includs the female-or neutral gender, The nse of the
singular includes the plural and vice versa whete the context so permits. '
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1,04: Registration

(1) A sex offender, as defihed in M.G.L. ¢. 6, § 17SC who has been convicted or adjudicated
for & sex offense (also defined in M.G.L. c. 6, § 178C) shall register with the Sex Offender
Registry Board by mail on 2 form provided by the Board. Additionally, the Board shall ecoept
the registeation. for it receives from any nonresident person who has employment in the
Cominonwealth if such person is required to regisier as a sex offender in the state in ‘which he
resides. -

(2) The Board will consider any person a sex offender who commits two or mote separate

" incidents of open and gross lewdness and lascivious behiavior on two or more separate occasions
resulting intwo separate convictions or adjudications of opén and gross lewdness and lascivious
behavior pursvant to M.G.L. ¢. 272, § 16. For determinations as to whether a second and
separate adjudication or conviction constitutes e “Second and Subsequent Adjudication or
Conviction for Open and Gross Lewdness and Lascivious Behavior,” pursuant to M.G.L. ¢. 6,
§ 178C, the Board shall presume that arraignments occurring on the samne date are the result of
separate incidents. The Board shall treat multiple adjudications or convictions resulting from
a single incident as a single adjudication or conviction and shall exclude an offender’s first or
single adjudication for open and gross lewdness and lascivious behavior as a delinquent Juvenile
occurring before August 1, 1992,

{3} The registration form provided by the Board shall inchude space for the offenderto Complﬂfe
the following imformation:
. (&) neme of the sex offender;

(b) dete of birth;

(c) aocial security number {optional);

(d) home address or intended home address;

(e) work sddress or intended work address;

(f name and address of any Institetion of Higher Learning at which the offender works

intends to work, is encolled as e student, ahd/or intends to enroll as a student; and

(g) signature of the sex offender, signed under the pains and penalties of petfjury

. (4) The mformat:on obtained from the registration form shall be used by the Board to notify the
sex offender of his right 1o submit Doctmentary Bvidence, as set forth in 803 CMR 1,05, as well
as to offer him the oppertunity for a hearing in accordance with the procedurss established in
803 CMR 1.00. Registration information shall not be available to the public unless and until the-
offender has been Finally Classified by the Board as a Level 2 or a Level 3 Offender.

(5) For sex offenders who have been relessed from all custody and supervision, the Board shall
mail the registration form and the requirements of M.G.L. c. 6,-§§ 178C through 178Q to the Jast
known address of all sex offenders residing in the Commonwealth, The registration form must
be completed by the offender and mailed to the Board within ten calendar days of Receipt, Ifthe
sex offender is a Juvenile at the time of such notification, the registration form shall also be
mailed to: '

(2) hislegal guardian,

(b) the Departmant of Social Services or thc Department of Youth Services if the Juvenile

is receiving services from, or subject to proceedmgs initiated by, ome or more of these

agencies; and ' .

(c) ‘his most recent attomey of record.

"(6) For sex offenders who ate currently on probation or parole, the registration form must be
completed by the offender and mailed to the Board thbm two calendar days of receiving
notification of the duty to register.

(7) For sex offenders who are cutrently incarcerated, the registration form must be complated
by the offender and mailed to the Board not later than two calendar days before release from
custody. No sex offender shall be released from custody unless such regisiration form hasbeen .
filled out, signed and mailed to the Board, )

If the Board finally classified an incarcerpted sex offender as either a Level 2 or Level 3
Offander before or during the sex offender’s incarceration:

(@) not later than two days before his release, the offender shall complete and mail 1.he

re.gtsh‘anon form to the Board; and
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. 1.04; contimied

(b) the Board shall notlfy the offender and the local police department in the city or town
jn which the offender intends to lives, ot if he does not intend to reside in the

. Commonwealth, in the city or town in which he intends to work or in. which he intends to
attend an Institution of Higher Learning that the offender must repart in person to that police
department within two days of his release from custody to register pursuant to 803 CMR 1.29
or 1.30,

{8) For sex offenders who have been convicted or adjudicated for a sex offense but have not
been sentenced to confinement for 90 days or mote to be served immediately, the repgistration .
form raust be compileted by the sex offender and mailed to the Board within two calendar days
" of receiving notification by the court of the duty to register or within two calendar days of release
- from confinement, whichever is later, IT the sex offender is a Tuvenile at the time of such
notification, the registration form shall also be mailed fo:
{a) hislegal guardian, '
(b) the Depa:tment of Social Services or the Department of Youth Services if the Juvenile
ig teceiving services from, or subject to proceedings mitlated by, one or more of these
agencies; and
{c) his most recent attomey of record.

(9) For sex offenders who have been afforded the epportunity for a hearing and who have been
Finally Classified, registration shall be in accordance withM.G L. c. 6, §§ 178F through 1738F}z -
and 803 CMR. 1.28 through 1,30, Registration information shall be available fo the public on
those offenders Finally Classified as a Level 2 or a Level 3 Offender.

(10} Sex offenders are responsible for complying with all of the registration duties and
obligations as set forth in M.G.L. ¢. 6, §§ 178C through 178Q. These registration duties and
obligations shall be enforced to the cxtent permissible pursuant to any orders issued by a court
of competent jurisdiction,
(11) Upon receiving asex offender’s registration data, o change in reg:stratmn data, the Board
shall transmit the regLstratlon data to:
(8) police depariments in municipalities where the sex offender lives and works, or where
the sex offendet intends to live and work upon release and where the offense was committed;
(b) police deparimentsin municipalities, including campus police departments or other state
recognized Jaw enforcement agencies at an Institution of Higher Learning, where the sex
offender works and/or attends an Institution of Higher Leemning or where the sex offender
intends to work end/or atiend an Institution of Higher Leaming upon relesse; and
(c) the Federal Bureau of Investigation.
Registration data received by the Board and disseminated to law enforcement pursuant to
203 CMR 1.04(11) shall not be disseminated to the public except in accordance with M.G.L.
¢. 6, §§ 1781, 178 and 178K and 803 CMR 1.29 through 1.35.

1.05: Nouﬁcatton of Right to Submit Docmnentg;z Bvidence

(1) The Sex Offender Repistry Board shall mail to 'rhe sex offender a letter notifying him of his
right to submit Documentary Evidence relative to his risk of rcoffense, the degree of
dangerousness posed to the public-and his duty to register, Any documents submitted by the
offender shall become part of his file as compiled by the Board in making its recommendation.
The offender shall submit such Docurhentary Evidence to the Board within 30 calendar days of
receiving his notification. If the sex offender ig a Juvenile at the time of such notification, the
notification shall also be mailed to:

(2) his legal puardiari;

(b) “the Depaﬂment of Social Services or the Department of Youth Services ifthe Juvenile

is receiving setvices from, or subject to proceedmgs initiated by, one or more of these

agencies; and ‘

{c) his most recent attorney of record.

In the Board's discretion, a Juvenile sex offender and an adult sex offender whose only sex
offense(s) was committed as a Juvenile may be reqnested to meet with the Board to assist in
compiling the information necessary to make a recommended classification in accordance with
803 CMR 1.06.. '
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1.05: confinued

(2) The Sex Offender Registry Board may extend the timeframe for a sex offender to submit -
Documentary Bvidence, The sex offender shal] send a written request to the Board for any such
extension. In evaluating the request, the Board may consider such claims as insufficient
notification, the offender's inability to secure records or documents from a sex offender freatment
provider, or other nnforeseen citcumstances,

1.06; IRecommended Registration Statug and Clasgification

(1) Pursvant to M.G.L. ¢. 6, § 178L(1), the Board shall prepare a recommented registration
determination and, if applicable, a classification of the sex offender ag a Level 1, Level 2, or
Tevel 3 Offender. In addition to the process briefly explained below, the Board shall followits
Recommendation Process mma!ung arecommendatjon regarding registcation and, ifapplicable,
classification. .

(2) A sex offender shall be reqmred to reg1ster if the Boatd deterrines that the following four
criteria apply:
() his criminal history indicates at least one conviction or ad;udtcahon for & sex offense as
defined in M.G.L, c. 6, § 178C;
(b) ‘the offense was sexual in nature;
(c) he lives, works, or attends an Institution of H1ghe.r Leaminginthe Commonwaalﬂl and
(d) he currently poses a danger.

{3) To determine whether a sex offender cumently poses a danger, the Board shall review such
criteria as; ‘
(2) the offender’s eriminal history;
(b) the circumstances of the sex offense;
(c) the presence or absence of physical harm caused by the offenss;
(d) whether the offense involved consensual conduct between adults; and
" (&) other matters that demonstrate whether or rot the offender poses a risk to reoffend.

{4) Ifthe Board determines that the offender does not have a'duty to register, it shall notify the
offender.of such., The Board shall prompily remove information pertalning to the offcndcr froin
the sex offender registry.

(5) If aregistration duty is deterthined, the Board shall prepare a recommended classiﬁcaﬁoln
pursuant to the Guidelines found at 803 CMR 1.38 through 803 CMR 1,40. In preparing the
recommended classification, the Board shall complete the Classification Worksheet,

(6) The recommended registration status and classification shall be approved in writing by one
Board member. The Board member who approved the recommended registration status and
classification shall not be subject to a subpoena nor shall his mental process in reaching the
recommended decision be otherwiseprobed, as the recommended classification may be appealed
ata de novo hearing,

(7) ‘The Board shall prepare a recemmended classification on a Juvenile sex offender and an
adult sex offender whose only sex offense(s) was committed as a Jovenils by completing the
Classification Worksheet, considerng any other information deemed useful by the Board and,

if applicable, meeting with the offender and, if he chooses, his Authotized Representative. The
PBoard shall not' draw any adverse inferences from an offender’s refusal or faiture to meet with
the Board. If the sex offender was a Juvenile at the time of the offense, written approval of a
recoratmendation shall be given by the Board member wha is a licensed psychologist or
psychiatrist with special expertise in the assessment and evaluation of Juvenile sex offenders.

(8) A Board member shall not preside as a Hearing Examiner, or serve on a Heating Panel, in
acase where he gave written approval of the recommended registration status and classification,
except in the ease ofe Juvenile sexoffender and an adult sex offender whose only sex offenze(s)
was comrnitted as a Juvenile. . In these circumstances, the Board member who is & licensed
psychologistor psychiateist with expertise in Juvenile sex offenders may both approve the Board
staff person's recommendation and preside as the Hearing Examiner. The Board member who
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1,06; continned

g.ave written approval of & sex offender's recommendation shall not be prohibited from
participating in any sexually violent predator recommendation regarding the offender made
pursuant to 803 CMR 1.31, or any motion to' terminate regisiration obligutions made by the

~ offender pursuant to 803 CMR 1. 37B or any motion to reclassify pursuant to 803 CMR 1.37C,

1.07:_Nofification of Recommended Regstragog Stams, Clagsification and Right to Request a Hearing

(1) Upen completion of the process set forth in 803 CMR 1.06, the Sex Offender Registry
Board shall notify the sex offender of its recommended registration determination and, if
applicable, his classification. At such time, the sex offender shall be notified of his right to
request a herring to challenge the Board's recontmendation. If the sex offender is a Juvenile at
the time of such notification, the notification shall also be mailed to:

‘{a) his legal guardian;

('b) the Depanmant of Social Services orthc Department of Youth Services if the Juvenile

is receiving services from, or subject to proccedmgs initiated by, cne or more of these

agencies; and

{¢) his mostrecent attorney, of record.

@ The requestfor a hearing must be sent in writing to the Board within 20 calendar days of

- Receipt of the recommended registration determination'and, if applieable, the classification. By

requesting a hearing, the sex offender will be deemed to have expressly rejected the Board's
recommended classification, and will have thereby agreed to be classified by the totality of the
evidence standards as set forth in 803 CMR 1.22(3),

(3) The sex offender who has requested a hearing may withdraw his request at any time prior .

to the date of the hearing by writing to the Board or by stating his intent to withdraw on the

~ record before the Hearing Examiner prior to any testimony being presented. An coffender may

not thereafter withdraw his request except upon approval by the presiding Hearing Examiner.
The withdrawel shall result in a waiver of the right to a hearing. The registration determination
and, if applicable, the recommended classification shall become the final Sex Offender Registry
Board decision and shall not be subject to judiciat review, Notification of such decision shall
be accomplished in accordance with 803 CMR 1.25. In addition, law’ enforcement shall be
notiffed in accordancc with 803 CMR 1.27.

1.08; Rightto Have Counsel Appointed If Indigent .

(1) The Sex Offender Registry Board shall provide each sex offender with the requisite forms

" 1o be completed if the offender clzims to be indigent aud requests the appointment of counsel,

All forms must ba completed and mailed to the Board within 20 calenda: days of Receipt.

{(2) If the Boerd has detc.rrmncd that the sex offender is degent and thus entitled to the
appointment of counsel pursuant to M.G.L. ¢. 211D, the sex offender shall be notified in writing
that he has satisfied the requirements to have an aftomney represent him at the hearing,

(3)" f the Board has defermined thet the sex offender is not entitled to the appointment of
counsel pursuant to M.G.L. ¢. 211D, the sex offender shall be notified in writing that he will not

have an attomey appointed to represent him. The sex offender shall further be notified that he-

may retain private counsel of his choice at his axpense or thet he may have an Awuthorized
chresantauve at the hearing.

1L.09: Notification of the Bearinig

10/25/13

(1) The Sex Offender Registty Board shall arrange the date, time and place of the heating. Not
less than 30 calendar days prior to the dete of the hearing, the sex offender or his Anthorized
Representative (if a Notice of Appesrance hag been filed) shall be mailed notification of such
mrangements, At such time, the.sex offender or his Authorized Representative shall also be
provided with a copy of his file as compiled by the Board to make its recommendation. If the
sex offender is a Juvenile at the time of such no’uﬁcanon, f.he notification shall also be mmled
to:
(2) Thislegal guardian;
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1.09: continued

(b) the Department of Socizal Services or the Department of Youth Services if the Juvenile
is Teceiving services from, or subject to proceedings initiated by, one or more of these
apencies; and

(c) his most recent attormey of record.
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1.09; contimued |

(2) Inapasticular case where the Board intends 1o rely on the testimony or report of an Expert
Witness prepared spectfically for the purposes of the registration stafus and classification
hearing, said nofification shall inform the sex offender or his Autherized Representative of this
infention. Inthe event that the Board intends to rely on the testimony or report of an Expert
Wiiness and the séx offender has been found to be indigent, the Board shall notify the offender
or his Authorized Representative that he may apply for and the Board may grantthe payment of
fees for an Expert Witness, ; '

(3) An Authorized Representative may not testify as a witness.

{1}* The bearing shall be a de nove review and be Iimite:i to determining by a Preponderance -
of the Bvidence the sex offender’ s duty to register and his Firal Classification. The Board shall
bear the burden of proof. ' .

(2) Hearings held by the Sex Offender Registry Board shall not be open to the public.
ERIT Motions

(1) Al motions, unless made during the hearing, shall be in writing. All motions, made at or
before the heering, shall be inchuded in the record of the hearing. The Hearing Examiner shall
have the discretion to rule on any motion at the time it is filed/made or to reserve ruling until 2
leter time. '

(2} Written Motions, ) ’ . .
(&) Groundsand Affidavit. All'written motions shill state specifically the grounds therefore
and shall set forth the action or order that is sought. Affidavits end other documents setting
forth or evidencing facts on which the motion is based shall be attached {o said motion.
(5) Oral Argument. The Hearing Examiner may hear oral argurment on motions at the time
of the scheduled hearing, .- -
(c} TimelyFiling. Parties shall file all written motions no later than ten business days prior
to the scheduled hearing date. .
(d) Service andNotice. A copy of any motion, supporting affidavits and documents shal
be served on all Parties at the time the originals are filed with the Board.
(¢) Oppositionto Motion. Opposition to any motion may be submitted in writing or argued
orally at the hearing. ‘

(3) Oral Motions. If a motion is made orally at the hearing, the Hearing Examiner may request
that the motion and any opposition be reduced to writing. o .

1.12: Procedutes and Rmuﬁemantk for Rescheduling

* " (1) Rescheduling Prior to the Day of the Hepring.

{2) The Sex Offender Registry Board may change the date, time and/or place of the hearing
upon due notice to the Parlies. ‘ ' ' .
{b) For good canse shown, the Board may, at the request of the sex offender or his
Authorized Representative, reschedule the hearing provided that the request is in writing and
it is received at least three business days prior to the date of the hearing, or as otherwise
practicable es determined by the Board. If the Hearing Examiner concludes that the request
does not demonstrate good cause, the request shall be denied. If the request is denied and
the sex offender fails to appear at the scheduled hearing, the regisiration determination and,

“if applicable, the recommended classification accomplished in accordance with 803 CMR
1.06 shall beeome the final Sex Offendér Registry Board decision. If the request for

 rescheduling is approved, the sex offender shall be netified of the new atrangements in
accordance with 803 CMR.1.09, provided, however, that less than 30 calendar days notice
of the date of the rescheduled hearing may be given. ’

(2) Good Cause, n evaluating good cause, the Hearing Exeminer may consider such reasons
as the following: '
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1.12: continued -

(8) The amount of time durmg which the sex offender had advance notice of the hearing;

(b) The sex offenders ability o anttclpnte the circumstances which resulted in his inability -
to appear;

(@) Delay bythe sex offender in notifying the Board of his inabjlity to attend the hearing;

and

(d) The number of prewous rescheduling requests

(3) No request to reschedule a hearing based on a scheduling conflict of the Authonzed
Representative (who is an appointed or privately retained attorney) shell be granted unless the:
Authorized Representative received and submitted a protective order issued by the cowrt on his
behalf. '

(4) “No request to reschedule a hearing based on the unavailability of & witness shatl be granted

-unless the witness's absence was unforeseeable and the offender or his Authorzed
chrescntativc demonsirates that his testimony is necessary for a fair hearing. Except as
provided for in 803 CMR 1.18(6), the Hearing Examiner, in his discretion, may grant leave o
allow the witness, within a reasonable time, to submit writien documents in lien of lwe
'hcstlmony

1.13; Failure of Sex Dﬁeﬁder to Request Hearing or to Appear at Hearing

{1). Failure timely to petition the Sex Offender Registry Board for a hearing shal] result in a
waiver of the right to e hearing. The registration determination and, if applicable, the
recommended classification shall become the final Sex Offender Registry Board decision and
shall not be subject to judiciel review. Notification of such decision shall be accomplished it
accordance with 803 CMR 1.25. In El.ddltlon, Iaw enforcement shall be notified in accordance ’
with 803 CMR 1.27. .

{(Z) Failure of the sex offender to appear at the schednled hearing without good cause shown
shall result in the waiver of the right 10'a hearing and the registration determination and, if
applicable, the recommended classification becoming the final Sex Offender Registry Board
decision and shall not be subject to judicial review. Notification of such decision shall be
accomphshcd in socordance with 803 CMR 1.25. In addition, law enforcement shall be notified
in accordancc with 803 CMR 1.27.

1.14: Representaﬁou

(1) The sex offender may represent himself at the hearing. The Hcanng Exarniner shall require
the offender to sign a statement dec[anng that he has been informed of his right to have counsel
present and that he knowingly and voluntarily has waived that right.

(2) The sex offender may have an Authorized Representative to act on his behalf and to advise
him, provided however, that the Authorized Representative shall submit a Notice of Appearance
to the Sex. Offender Registry Board at least ten business days prior to the scheduled hearing date.
Ifthe Authorized Representative {9 not an attorney, in addition to the Notice of Appearance, he
shal] submit written anthorization signed and dated by the sex offender fo the Sex Offender

' Registry Board at least fen business days prior to the scheduled hearing date. The written
authorization shall state the relationship between the Authorized Representative and the sex -
offender. In addition, the Hearing Examiner shall require the offender to sign a statement
declaring that he has been informed of his right to have counsel present and that he knowingly -
end voluntarily has waived that right, '

(3) Al offenders who ere Juvepiles at the time of notification of the hearing shall be
represented by counsel at the hearing. Any offender who is a Juvenile at the time-of the
notification and who hes not retained coungel shall be entitled to appointment of counsel,

(4) The Sex Offender Regisity Board may havye-a staff person and/or atiomey present ewdence
and argument at the hearing, Said person shatl have the status of a Party.
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1.14: co;:tinued

(5) An Authorized Representative who is an attorney shall not be permitted to withdraw his
appearance on the day of the scheduled hearing unless successor counsel is present and prepared -
10 proceed with the Lhearing or the offender is prepared to proceed by representing himself, or
another Authorized Representative is present and prepared to proceed with the hearing, -

1,15: Conduet of the Hearin

The Hearing Examiner shal! govern the conduct of every phase of the heazing, including, but
not limited to, the interpretaiion znd construction of 803 CMR 1,00 and fthe conduct of all
Parties. All Parties, Authorized Representatives, witnesses and ofher persons present shall
conduct fhemselves in a professional manner consistent with the standards of decorum
commonly observed in the courts of the Commonwealth. Ifa Party’s conduet interferes with the
orderly presentation of the evidence, the Hearing Examiner may take any appropriate action,
including, but not limited to, continuing the hearing in the absence of the offending participant
and rendering & decision based on the evidence admitted.

1.16: Order Qf Pzesentaﬁon

Unless otherwise determined by th;a Heearing Examiner, the Sex Offender Registry Board
shall proceed first et all stages in the hearing, except that the Board shall proceed last with its
closing arpument, . a .

1,17: Sub oenés

Subject to 803 CMR 1,18, any Party to the hearing shall have the right to shbpoena witnesses
and/or documents in accordance with MLG.L. c. 30A, § 12, except that a Board member whe
approved the recommended registration status and. classification shall not be subject fo a
subpoena nor shall his mental process in reaching the recommended deciston be otherwise
probed, as the recommended classification may be appealed at a de novo hearing,

A subpoena request shall be made in writing and directed to the presiding Hearing Examiner.
Such request shall set forth the name, address and date of birth of the witness and additionally,

. the substance of the witness’s expected testimony. All subpoena requests shall be filed no later
_ than 21 business days prior to the hearing date.

1.18: Discovery

(1) When the sex offender is notified of the arangements for his hearing in accordance with
803 CMR 1.09, he shail also be provided with a copy of hisfile as compiled by the Sex Offender
Registry Board to make its recommendation. A Board employee shail redact dafa from-
documents within the file that are deemed to be privileged, confidential, investigatory or
intelligence Information, or information that identifies a victim. Such redacted data shall not:

(a) be introduced into evidence,

(b) be communicated in any manner fo the Hearing Examiner, or

(c) become part of the record,

In addition, at least tén business days prier to the hearing, the offender or his Authorized
Representative shall be provided with a copy of any documents the Board intends to introduce
into evidence that have not been provided previously as part of the offender’s fils.

(2) Any docusents the offender or his Authorized Representative intend to introduce into
evidence shall be provided to the Board at least ten business days prior to the scheduled hearing
date. ' T

(3) Each Party shall provide a complete witness list, including the name, address, date of birth,
and relationship to the offender (e.g., family member, therapist, Expert Witness, efc.) for each
witness, at Jeast ten business days prior to the scheduled hearing date. Failure timely to provide
a complete witness list shall result in the Hearing Examiner excluding the testimony of any
witness not listed, .

(4) For good cause shown, the Hearing Examiner may permit a Party to supplement or amend
a witness list no later than five business days prior to the scheduled henting date,
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1.18: “continued

(5) If a Party intends fo rely on the report and testimony of an Expert Witness, a repott or a
written substantive summaty of the Expert Witness's anticipated testimony shalf be provided to

. the other Party at ieast ten business days prior to the scheduled hearing date. The report or
-written substantive summary shall Include the name of each Expert Witness who is anticipated
to testify, the subject matter of such testimony, and the substance ofthe facts and opinions ofthe
enticipated testimony, The Party intending to rely on an Expert Witness shall also provide the
written qualifications, resume, or “eurriculum vitae” of the Expert Witness, Failure fo comply
with these provisions shall result in the exclusion of an Expert Witness's report and testimony
into evidence.

{6) At the hearing, a Party shall be permitted fo introduce into evidence an Expert Witness’s
written report, including his opmmn as to the offender’s risk of reoffense and/or dangerousness,
only if the author of the report is celled as a witness and is otherwise qualified as an expert, A
Party*s failure to call an Expert Witness to testify at the hearing shall result in the exclusion of
so much of the report 85 expresses the Expert Witness's opinion as to such risk.

1.19: Evidence

(1} General. Therules of evidence observed by courts shall not apply fo hearings before the Sex
Offender Registry Board, but the rules of privilege recognized by law shall be observed,
Evidence may be admitted and given probative effect only if it is the kind of evidence on which

© reasonable persons are accustomed to rely in the conduct of serious affairs. Irrelevant-or
tepetitive evidence may be excluded,

(2} Presentstion st Hearing, No evidence shall be considered unless it is presented at the
hearing, unless the Heari.ng Examiner, upon request of a Party for good cause shown, holds the
racord open to recslve additional evidence for a specified period after the hcanng

(3) Oral Testimony, Oral testimony shall be given under oath ot afﬁ:matmn W:tnesses shall’
be available for direct examination and cross-examination,

{4) Stipulations. The parties may, by written stipulation filed with the Hearing Examiner at any
stage of the proceeding or by oral stipulation made atthe hearing, agree as to the tmth of any fact
pcrtmcnt to the proceedings.

1.20: Fx Parte Communications

No Party-to a hearing befors the Board shal submit to the Hearing Examiner any
information, evidence, ergument or advice, whether written or oral, regarding any matter atissne,
unless such submission is offered openly during the course.of the hearing or in writing after the -
hearing if allowed pursuant to 803 CMR 1.19(2). A copy of any written submissions shall be

" offered immediately to all Parties, 803 CMR. 1.20 shall not apply to the process set forth in
&03 CMR. 1.06 for Juvenile sex offenders and adult sex offenders whose only sex offense(s) was
committed as a Juvenile, whereby the Board member who is a licensed psychologist or
psychiattist with expertise in Juvenile sex offenders may both approve the Board staff person's
recommendation and preside as the Hearing Examiner,

1.21; Duties aod Powe

(1) The duties of the Hearing Examiner shall include, but not be limited fo, the following:

(#) To edminister the oath or affirmation to any person prior to testifying;
(b) To assist all persons in making a full and free statement of the facts in order to bring out
all the information necessary to decide the issues involved;
(c) To enswre orderly presentation of the evidence;

"(d) To ensure that all Parties have a full opportunity to present their claims at The scheduled
hearing;
(e) To receive, rule on, exclude, or limit evidence;
(f) To recéive and rule on all motions; and
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121: comtinued

(g) To assess the feliabillty of the exhibits introduced into evidence and credibility of
- witnesses; draw all reasonable inferences therefrom and render a fair, independent and

impartial decision based on the issues and evidence presented and in accordance with the
- Taw. -

(2) The powers of the Hearitig Examiner shall iriciude, but ot be limited to, the following:
(a) To limit ettendance or assign seating or both at the hearing in consideration of security,
space availability, privacy and confidentiality; .

(b) To require that all individuals in attendance at the hearing who are not employees of the
Sex Offender Registry Board sign their names and write their addresses on a list provided;
(c) To reques that Periies produce additional evidence; C

. (@) To examine witnesses; . ,

) To rule on eny motions or requests made during the hearing; - -
(f) 'To regulate the prescntation of evidence and the participation of the Parties for the
purposes of ensuring an adequate and comprehensive record of the hearing;
(g) To change the date, time or place of the hearing on {ts own motion or at the request of
any Paity, upon doe notice to all Parties; ' . '
() To continue a hearing that is in progress. Al Parties shall be notified of the date, time
and place of the continued hearing;
() To request that Parties submit post-hearing briefs and/or proposed Findings; and
(1) To take nofice of facts judicialiy noticed by courts, as well as generel, technical or -
scientific facts within the Board’s specialized lmowledge.

1.22: Hearing Examiner's Decision \

(1) Afer the hearing, the Hearing Examiner's decision shall contain the following:
{a) Statement of the issues involved in the hearing;
{b) Summary of evidence, including eredibility determinations, if appropriate;
(c) Specific findings of fact on all relevant disputed facinal matters;
¢(d) Rulings of law on all relevant disputed legal issues;
(e) , Conclusions drawn from the findings of fact and rolings of law if appropriate; and
(f) Final registration determination and classification level. - : :

(2) As the hearing is & de novo proceeding, the Hearing Examiner may, in a8 manner consjstent
with 803 CMR 1.37A, find that the offender has rio obligation to register as & sex offender. The
Hearing Fxaminer may also malntain, decrease, ‘or increase the Board’s recommended
classification level, -

(3) Inreaching a decision, the Hearing Examiner shall consider the releyant credible evidence
and reasonable inferences derived therefrom to determine:
© {a) the offender's risk of reoffense;
(b) the offender’s dangerousness as a function of the severity and extent of harm the
offender wonld likely present to the public in the event of reoffense; and .
(c) in consideration of the foregoing, whether and to what degree public access to the
offender's personal and sex offender information, pursuant to M.G.L. c. 6, § 178K, is inthe
interest of public safety. a
Where applicable, the Hearing Exanyiner shall apply such facts to the statutory factors as are
set forth in M.G L. ¢. 6, § 178K(1)(a) through (1). In determining the Finel Classification, the
Hearing Examiner shall be guided by the definitions, explanations, principles, and authorities
contained in the Factors set forth in 803 CMR 1.40 and shall not be bound by the Board's
Recommendation Process, Classification Worksheet, or recommended finding as described in
803 CMR 1.39. | '

(4) ‘I the Hearing Examiner becomes unavailable hefore completing his decision, the Chair

" shall appoint a successor to assume the case and render the decision. If the presentation of
evidence has been completed and the record is closed, the successor shall decide the case on the
basis nf the record. Otherwise, the sucéessor may either proceed with the hearing or require the
presentation of evidence from the beginning, The Board shall provide the successor and the
Parties with a copy of the transcript, or completed porfions theteof, without cost.
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(1) The Hearing Examiner’s decision shall be the fmal Sex Offendeér Reg;xstry Board decision,
except as expressly provuiedm 803 CMR 1.23.

(2) Judicial review, pursuant to M.G.L: ¢, 30A, § 14, is not available to the Board to correct
errors in a Hearing BExaminer's decision. Pursuant to 803 CMR. 1.23, the Boatd shall be
authorized to review a Hearing Examiner’s final decision or any finding or ruling within the final
decision, when any of the following grounds are presented:

{a) the decision is based upon an error of Jaw;

{b) the decision is fiot in conformity with procedural due process stendards;’

{c) the decision is nnsupported by substantial evidence;

{(d) the decision is the result of arbitrary or caprieious conduct;

(e) the decision is the result of an ebuse of discretion; or

£ thc decision is not in confomuty with the law.

(3) To request areview of a Hearing Exammsr ¢ decision, the Board's General Counsel or tha
- General Counsel's designee shall file 2 written request for review. The written request shall

state the grounds for secking review, as outlined in 803 CMR 1.23 (2)(a) through (f}, the reason
that review is appropriate, and cite to the information fom the hearing record which supports
the review requested.. The written request for review shall be filed with the Chair or the Chair’s
designee within ten days of the issuence date of the Hearing Examiner’s decision. Notice of the-
submission of a written request for review shall be made pursuant to 803 CMR 1.25(1): The
offender or his authorized representative may file a response to the written request for review

" within ten days of receipt, addressing any of the matters.contained in the request. The filing of
a written request for review shall stay the effect of the Hearing Examiner’s decision for putposes
of judiciat review, registration and dissemination.

The majority of the Board’s sitting members shall determine whather to grant the written
request for review. Notice of the Board’s determination on whether to grant the witten request
for review shall be made pursuant to 803 CMR 1.25(1). Ifthe Board granis the written request
for review, the Hearing Examiner’s decision shall continue to be stayed for purposes of judicial
review, registration and dissernination.

(4} Ifthe Board grantsreview, the clagsification hearing shall-be deemed re-opened, The Board
may decide the issue based dolely on the written request for review and the offender’s response,
or may direct the parties to file add/tional memeranda of law before deciding the issue or issues
before it. The majority of the Board’s sitting members shall determine whether the Hearing
Examiner’s final decision was in ertor. The Boaxd shall issue a written decision and shall notify
the parties of ite decision pursuant to 803 CMR 1.25(1).

1f the Board finds oo ervor, the Hearing Examiner’s decision shal! become final. Notice of
the Board’s finding shall be made pursuant fo 803 CMR. 1,25(1). The date that the notice is
received bythe offender orhis authorized representative shall govern the time for filing a pefition
for judicial review, the time for regisiraiion and the dissemination of offender information as
mandated by the sex offender regisiry laws.

(5) Ifthe Board determines that the Hearing Examiner’s decision was in etror, in whele or in

paxt, the Board shall proceed in one of the two ways set forth in 803 CMR. 1,23(5)(a) and (b):
(2) The Board may issue a decision setting aside a portion or portions of thé Hearing
Examiner’s decision. In such cases, the Board shall issue a decision stating with specificity
the portien or portions that it 13 setting aside and its reasons for setting them aside. The
Board’s decision shall incorporate by reference the portions of the original Hearing
Examiner’s decision that it intends to uphold. The Board’s revised decision shall be the
final decision, Notice of the Board’s revised decision shall be made pursnant to 803 CMR.
1.25(1). The date that the revised decision is received by the offender or his authorized
representative, shall govem the time for ‘filing a petition for judicial reviaw, the time for
registration and the dissemination of offender information as mandated by the sex offender
registry laws, '
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1.23: confinved

(b) The Board may issue a decision setting aside the Hearing Examirier’s decision in its
entirety. In such cases, the Board shall issue a decision stating with specificity the feasons
for ils action and remand the case back to the HMearing Examiner, Notice of the Board’s
decision shall be made pursnantto 803 CMR 1.25(1). The Hearing Examiner’s new decision
shall be the final decision. Notice of the Hearing Examiner’s new decision shall be made
pursnant to 803 CMR 1.25(1). The date that the new decision is received by the offender or

his authorized representative, shall govern'the time for filing a petition for judicial review,

the time for registration and the dissemination of offender information as mandated by the

sex offender registry laws. ' , ,

The Board’s General Counsel or General Counsel’s designee may filc a written Tequest for
Board review of the Hearing Examiner’s new decision if, in the opinfon of the General Counsel
or the General Counsel’s designee, the Hearing Examiner’s new decision fails to correct the error
or erors that caused the decision to be remanded. The same process set forth in 803 CMR
1.23(3) shall apply if a written request for review is submitted by the General Counsel or General
Connsel’s designee at this stage.

(6) All documents penerated during the review process described in 803 CMR 1.23 shall be

included in the record that is filed by the Board’s attorney in any judicial review case inifiated
pursuant to M.G.L. c. 304, § 14.

(7) 803 CMR 1.23 shall apply to Iearing Examiner decisions issued.st any time after

‘December 11, 2008, _ .

1.24: The Record

(1) - ANl documents, testimeny and other evidence offered end accepted into evidence.shall
becomnie part of the record. Evidence offered but not accepted shall be included in the record for
purposes of judicial review. For putposes of judicial review, the record shall also inelude the
final Sex Offender Registry Board decision.

(2) All evidence and testimony at the hearing shall be recorded electronically, digitally,

stenographically, or by any other recording device deemed necessary or appropriate by the Board,
in its discretion. The Board shall incur the cost of recording. Pursnant to M.G.L. c. 304,
§ 11(6), transcripis shall be made and supplied to the sex offender or his Authorized
Representative, upon written request, at the offender’s expense, in accordance with procedures
the Board may establish. -A sex offender determined to be indigent in accordance with 803 CMR
1.08 shall, upon written request, receive a transcript at no cost. .

(3) Corrections to the transeript shall be permitted in the discretion of the Hearing Examiner.
The Hearing Examiner may-accept corrections by agreement of the Parties, or if the Parties
cannot agree, the Hearing Examiner may accept recommended corrections from each Party to
determine what corrections, if amy, are necessary,

(4) The record shell not be available to the public.

1.25: Notification of the Final Sex Offender Registry Bodrd Decision

10/25/13

(1) -Notifieation of the final Sex Offender Registry Board decision shell be mailed.to the sex
offender and his Authorized Representative as soon as practicable, If the sex offender is a
Juvenile at the thme of nofification, such notification shall also be mailed to:
(2) hislegal guardian; and .
(b) the Department of Social Services or the Department of Youth Services if the Juvenile
is receiving services from, or subject to proceedings’ mnitiated by, ons or more of these
agencies, :
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1.25: continued

(2) Ifthe final Sex Offender Registty Board decision results in the sex offender being relieved
of his obligation to register as set forth in M.G.L. ¢. 6, § 178K, said notification shall inform the
sex offender of such relief. The Board shall promptly remove information pertaining to the
offender from the Sex Offcuder Regisiry.

(3) Ifthe final Sex Ofﬂ:nder Registry Board decigion resultz in the sex offender being classified !
as a Level 1 Offender, said notification shall also inform the sex offendert of his obligations as :
set forth in M.G.L. ¢. 6, § 178F mnd 178Q. A Level 1 Offender shall also be subject to the
registration requirements as sef forth in 803 CMR 1.28,

(4) Ifthe final Sex Offender Registry Board demslon results in the sex offender being classified
as a Level 2 Offender, said notification shall direct the sex offender to report to the local police
departrncnt within {wo calendar days of Receipt for registration in accordance with M.G.L.c. 6,
§ 178F % and 178Q. A Level 2 Offender shall also be subject to the registration requirements
as set forth in 803 CMR 1.29.

(5) Ifthe final Sex Offender Registry Board decision results in the sex offender heing classified
as a Level 3 Offender, said notification shall direct the sex offender to report to the Jocal police
department within two calendar days of Receipt for registration in accordemce with M.G.L. ¢, 6,
§ 178F Y% and 178Q. A Level 3 Offender shall also be subject to the regisiration requirements
as set forth in 803 CMR 1.30,
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1.26; Judicial Review

Notifications pursuant to 803 CMR 125 shall inform the sex offender or his Authorized
‘Representative of his right to seek judicial review of such decision. The sex offender may
exercise his right to judicial review within 30 calendar days from the date of Receiptofthe final
Sex Offender Registry Board desision, The request for judicial review shall be filed in
accordance with ML.G.L. ¢. 304, § 14. Pursuast to M.G.L. c. 6, § 178M and M.G.L. ¢. 304,
§ 14, the request for judicial review shall not stay the effect of the final Sex Offender Registy
Board decision. 303 CMR 1.26 shall not apply to Board decisions that are final pursuant to
803 CMR 1.13.

(i) Ifthe Board's decision is to relieve or terminate a sex offender’s obligation to register, the

Boatd shall promptly remove information pertaining to said sex cffender from the sex offendar

registry and notify: o .
(2) Police departments jn municipalities where such sex offender lives and works, or where
the sex offender intends to live and work upon release and where the offense was committed;
(b) policedepartments inmunicipalities, including campns police departments or other state
recognized law enforcement agencies at an Tnstitrtion of Higher Leayning, where the sex
offender warks and/or attends an Institution of Higher Leaming or where the sex offender

* jntends to wotk and/or attend an Institution of Higher Learning upon release; and

‘(¢) the Federal Bureau of Investigation. ) '

(2) If the Board's decision is that a sex offender shall register and a classification level is
agsigned, the Board shafl, within three business days of reaching the decision, transmit the
fegistration data and classification designation by United States postal service, facsimile,
" glectronic, or any other reasoneble means, to: ‘ -
- (a) Policedepartments in municipalities where such sex ofiender Hves and works, or where
the sex offender intends to live and work upon release and whete the offense was committed;
(b) police depariments in municipalities, including campus police departments or other state
recognized law enforcement agencies at an Ingtitution of Higher Leamning, where the sex
offender works and/or attends an Institution of Higher Learning or where the sex offender
intends to work and/ot attend en Institution of Higher Leaming upon release; and
(c) the Federal Bureau of ftvestigation.

128 Registration Requirements and Relesse of Level | Offender Information Police

(1) A sexoffender required to vegister and Finally Classified by {he Board as & Level 1 Offender
shall register annually by mail with the Board, on the form approved by the Board, Such sex
offender shall annually verify by mail that the registration data on file with the Board ternains
true and accurate, Upon verifying registration data or giving notice of a change of address or
intended change of address, the sex offender shall provide Independent Written Verification of
the address at which he is registercd or, if chenging address, will be registered. A Leve] 1
Offender who lists a homeless shelter as his residence shall also verify registration data by mail -
gvery 90 calender days with the Board. :

{2) Sex Offender Registration Fee. : ..
(a) Upon registering pursuant to 803 CMR. 1.28(1), the offender shall pay an annnal sex
offender registration fee of $75 to the Boatd. _ ‘
(b) The Board shall not require the offender to pay this sex offender registration fes, or
subsequent annual fees, until the offender has: _
1. watved his right to petition for an evidentiary hearing to challenge his duty to register
as a sex offender ag set forth in ML.G.L. c. 6, § 178L; or
2. completely exhausted the legal remedies made available to him to so challenge his
duty 1o register pursuant to M.G.L. ¢. 6, § 178M and has not prevailed in his aftempt to
obtain relief of his registration duty. : .
() Anoffender's duty to pay the fee shall end upon the termination of the offender's duty
to register as asex offender as set forth in M.G.L. c. 6, § 178G and 803 CMR 1.37B crupon -
the Court fiuding that the offender has no ebligation to register.

10/25/13 ' g . 803 CMR - 4.15



803 CMR: DEPARTMENT OF CRIMINAL JUSTICE INF ORMATION SERVICES

1.28: continued

(dy The offender may request, on a form approved by the Board and submitted to the Board -
af the time he submits his registration form to the Boerd, that the Board waive payment of
the sex offender regishry fee. The Board may walve the fee if it determines that payment
would constitute an unduc hardship on the offender ot his family due to Limited income,
employment status, ot any other relevant factor. The Board shall use the indigency standards
as developed pursuant to M.GL. e. 211D to determine whether the payment of the fee
constitutes an undye hardship on the offender. Ifthe Board determines that payment of the
fee 15 not & hardship, the Board shall notify the offender informing the offender that he must
pay the fee within ten days of receiving the notice. If the Board determines that payment of
the fee is a hardship, it shall waive the fee for the offender for only that year, but, the
offender may renew his request for a waiver when payment of his next annual fee is due.

(3) The public shall not have access to sex offender regisiry information pertaining to a Level 1
Offender. The police or Board may, however, release such information identifying the Level 1
Offender to the Department of Comection, any county correctional facility, the Department of
Youth Services, the Department of Social Services, the Parole Board, the Office of the
Commissioner of Probation and the Department of Mental Health, all city and town polics
departments, including the Department of State Police, and the Federal Bureau of Investigation.
Upon the request of a victim who submitted a written victim impact statement for consideration
pursuant to M.G.L. c. 6, § 178K(1)(K), the Board may inform the vietim of the offender’s final
registration and classification determination, as well as identify the city or town where the
offender lives, works, or atends an Instifution of Higher Leaming,

1.29: istraty onR uuemantsandRclcase of Level 2 Offender Information by Police

(1} Asex offender required to register and Finally Classﬁied by the Board as a Level 2 Offender
ghall appear in person within two calendar days of Receipt of the Board's notification pursuant -
10 803 CMR 1.25 af the local police department in the city or town in which he lives, or if he
does not reside in the Commonwealth, in the city or town in which he works or in which he
attends an Institutfion of Higher Learning to verify that the registration data on file remains true
and accurate, At such time, the offender's photograph end fingerprints shall be updated, In
addition, annually doring the month of the offender's birth, such sex offender shall be required
to appear at the local police department with the verifieation form provided by the Board. Upon
verifying registretion data or givingnotice of'a change of address or infended change of addizss,
the sex offender shall provide Independent Writter. Verification of the address at which he is

" reglistered or, if changing nddress, will be registered. A Level 2 Offender who lists a homeless
shelter as hiz residence shell appear in person at the local police department to verify registration
data every 90 calendar days.

(2) Sex Offender Registration Fec.
{a) Upon receiving notice of his obligation to register pursuant 803 CMR 1.25(4), but no
later than 30 days after registering with the local police department, the offendet shali pay
a sex offender registration fee of $75 to the Board in order to complete the registration
Process.
(b) The Board shall not require the offender to pay this sex offender registration fee, or
subsequent anoval fees, unti the offender has:
1, waived his fight to petition for an evidentiary hearing to challenge his duity to reglste.r
. 88 a sex offender as set forth in MLG.L. c. 6, § 178L; or
2. has completely exhausted the legal remedies made available to him to so challenge
his duty'to reglster pursnantto M.G.L. ¢. 6, §§ 178L and 178M and has not prevzuleci in
his attempt to obtain relief of his registration duty.
{¢) An offender's duty to pay the fee shall end upon the termination of the offender's duty
to register as a sex offender es set forth mM.G.L. ¢. 6, § 178G and 803 CMR 1.37B or upon
the Court finding that the offender has no obligation fo register.
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1.29; continued

(d) The offender mayrequest, on a form approved by the Board and submitted to the Board
o luter than 30 days after the date he registered with the local police department, that the
Board waive payment of the sex offender registry fee. The Board may waive the fee if it
determines that payment would constitate an undue hardship on the offender or his family |
due to limited income, employment status, or any other relevant factor. The Board shall use
the indigency standards as developed pursuant to M.G.L. c. 211D to determine whether the
payment of the fee constitules an undue hardship on the offender. If the Board determines
that payment of the fee is not a hardship, the Board shall notify the offender jnforming the
offender that he must pay the feg within ten days of receiving the notice. If the Board
~ determines that payment of thefee isa hardship, it shall waive the fee for the offender for
only that year, but, the offender may renew his fequest for a waiver when payment ofhis next
annua] fee is due. : :

(3) The public shall have access to sex offender registry information pertaining to a Level 2
Offendér in accordance with 803 CMR 1.29(3)(a) and (b): . : )
(g) -The person making the inquiry must be 18 years of age or older. Information may onty
be given to a person for his own profection or for the protection of a child under the age of
18 or another person for whom the requesting person has responsibility, care or custody. The
~ person making the inquiry must appear in person at a city or town police department and
* présent proper identification, :
(b)- The person making the inquiry must complete and sign a record of inguiry, designed by
the Board, which includes. the following information: ‘
{. the name and address of person malking the inquiry;
2. the person or geographic area or street which is the snbject of the inquiry;
3. the reason for the inquiry; and
4. the date and time of the inquiry.

(4) The person making the inquity may either:

(2) Identify a specific individual by name or provide persenal identifying information
sufficient to allow the police to identify the subject of the inquiry; or ’
(b) Inquirs whether any sex offenders live, worlk or attend an Institution of Higher Learning
within the same city ortown as a specific address including, but not limited to, a residenital
address, a business address, school, after-school program, day care center, playground,
récreational atea or other identified address and inquire in another city or town whether any
sex offenders live, work or attend an Institution of Higher Léaming within that city or town,
upon a reasonable showing that the séx offénder registry information is requested forhis own
protection or for the protection of a child under age 18 or another person for whom the
inquirer has responsibility, care or custody; or .
(¢) Inquirewhether any sex offenders live, work or attend an Institution of Higher Learning
on a specific street within the city or fown in which such inquiry is made; or
(d) If the-police department is Jocated in a city ot town with more than one zip code area,
inquire whether-any. sex offenders live, work or attend an Institution of Higher Leaming
within a specified zip code area. In the City of Boston, such inquiry may be made by
specified police district, . :

(5) When a seerch of the Sex Offender Registry results in identification of a sex ‘offender, the
police shall disseminate to the person making the inquiry the following information:

(2) name of the sex offender;

(b) home address;

(c) work address; . '

(d) the name and address of the Institution of Higher Leaming where the sex offender works

or is enrolled as a student;

(€) offense(s) for which he was convicted or adjudicated and the date(s} of conviction or

adjudication;

(©) sex offender's age, sex, race, height, weight, eye and bair color; and

(g) photograph of the sex offender, if available.

The police or the Board shall notrelease information identifying the viotim by name, address
or relation to the sex offender, -

Police departments in & city or town with more than one postal zip code may, if the inquiry
is qualified fo a particular postal zip code area, provide only that information requested. Inthe

. City of Bostor, said inquiries may be Jimited by the police to one ot more police districts.
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1.30: Repgistration Requirements and Release of Leyel 3 Offender Information by Police

(1) A sex offender required to register and Finally Classified by the Board as a Level 3 Offender
shall appear in person within two calendar days of Receipt of the Board's notification pursuant -
to 803 CMR 1.25 at the focal police depariment in the city or town in which he lives, or if he
does not reside in the Commonwealth, in the city or town in which he works or in which he
attends an Institution of Higher Teaming to verify that the registration date on file remains true
and accurate. At such time, the offender's photograph and fingerprints shell be updated. In
addition, anmally during the month of the offender’s birth, such sex offender.shall be required
10 appear at the local police department with the verification form provided by the Board. Upon
verifying registration data or giving notice of a change of address or intended change of address,
the sex offender shall provide Independent Written Verification of the address at which he is
registered or, if changing address, will be registered, A Level 3 Offender who lists 2 homeless
shelter as his residence shall appear in person at the locat police department to verify registration
* data every 90 calendar days. ' :

(2) Sex Offender Registration Fee, ' .
(a) Upon receiving notice of his obligation to register pursuant 803 CMR 1.25 (5), but no
‘later than 30 days after registering with the local police department, the offender shall pay
a ex offendet registration fee of $75 to the Board in order to complefe the registration
process, A .
(b) The Board shall not require the offender to pay this sex offender registration fee, or
subsequent antwal fees, until the offender has:
* 1. waived his right to petition for an evidentiary hearing to challenge his duty fo register
as 8 sex offender as set forth in MLG.L, ¢. 6, § 178L; or -
2 has completely exhausted the legal remedies made available to him to so challenge
his duty to register pursuant to M.G.L. ¢. 6, §§ 178L and 178M and has not prevailed in
his attempt to obtain relief of his registration duty. .
() An offender's duty to pay the fe shall end upon the termination of the offender's duty
to register as a sex offender as set forth in M.G.L. ¢. 6, § 178G and 803 CMR 1.37B or upor
the Court finding that the offender has no cbligation to register.
(d) The offender may request, on a form approved by the Board and submitted to the Board
no later than 30 days after the date he registered with the local police department, that the
Board waive payment of the sex offender registry fee. The Board may waive the fee if It
determines that payment would constitute an undue hardship on the offender or his family
due to limited income, employment status, or any other relevant factor, The Board shall use
the indigency standards as developed pursuant to M.G.L. ¢. 211D to determirie whether the
payment of the fee constitutes an undue hardship on the offender. If the Board determines
that payment of the fee is not a hardship, the Board shell notify the offender informing the
offender that he must pay the fee within ten days of receiving the notice. If the Board
. determines that payment of the fee is a bardship, it shall waive the fee for the offender for
only that year, but, the offender may renew his teguest for a waiver when payment ofhis next
ennusl fee is due. - ‘ ' : '

(3) The public shall have access to the information regarding a Level 3 Offender in accordance

with the provisions applicable to Level 2 Offenders, as well as in accordance with 803 CMR

1.33. Level 3 community notification shall require the police department to notify organizations

in the community that are likely to encounter such sex offender and individual members of the -
. public who are likely to encounter such sex offender.

{4) Neighboring police distriots shall share sex offender registration information of Level 3
Offenders and may inforrm the residents of thejr municipality of e sex offender they are likely to
enconnfer who resides in an adjacent city or town. The police or the Board shall actively
disserninate in such time and menner as such police department or Board deems reasonably
necessary the following information: *

{(8) name of the sex offender;

{b) home address;

(c) worl address; )

(d) the name and address of the Institution of Higher Learning where the sex offender works

ot ig encolled as a student;

(¢) offense(s) for which he was convicted or adjudicated and the date(s) of the conviction

or adjndication; :
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1.30; continued

() se=x offender’s Bge, séx, race, height, weight, eye and hair color; and
(g) photograph of the sex offender, if available,

The police or the Board shall notrelease informatiop identifyring the victim by name, address
or relation to the sex offender.

]l3 ; Iy Violent Predators

(1) Ifanoffenderisfinally givenaLevel 3 classification and » Board Member also recornmends
that such sex offender should be desighated a sexually violent predator, the Full Board shall
review such recommendation and, if applicable, transmit a report to the sentencing court wiich
includes the specific identification of the sexually violent offense commitied by such sex
offender, and the basis for the Full Board’s recommendation that the offender suffers from a
Mexntal Abnormality or Potsonality Disorder that makes the offender likely to engago in
predatory sexually violent offenses.

(2} Tn making a recommendation to the sentencing court that such an offender is a sexually -
violent predator, the Full Board shall review the documents in an offender's case file and, where
applicable, the evidence and testimony introduced at 2 hearing condueted pursuant to 803 CMR. -
1.07 through 1.26 to determine whether the sex offender hasbeen diagnosed by a licensed mental
health professional ag suffering from a Mental Abnormality or Personality Disorder, or, in the
absence of a diagnosis, whether the offender’s case presents specific facta and circumstances
consistent with the attributes establishing a Mental Abnormality or Personality Disorder,

(3) Where the sentencing court determines that such sex offender isa sexuatly violent predator, -
 disscmination of the sexually violent predator’s registration date shall be in accordance with the
community notification required for aLevel 3 Offender, except that notification shall ocour every
90 calendar days. In addition, such dissemination shall also include such sex offender’s
designation as a sexually violent predater. ; ’

(4) A sex offender designated as a sexually violent predator shall, in addition to anmmal |
verification, appear in person every 90 calendar days at the local police department to verify the
registration data on file. Upon verifying registration data or giving gotice of & change of address
or intended change of address, the sex offender shall provide Independent Written Verification
of the address at which he i3 registered or, if changing address, will be registered.

1,32:_Release of Offender Information by the Sex O ender Registry Board

(1) * A person 18 years of age or older may make a writlen request for sex offender registry
information from the Board for his own protection, or for the protection of a child under the age
of 18, or another person for whom the requesting person has responsibility, care, or custody, The
Bourd, upon receiving the request that identifies an individual by name, date of birth or sufficient
personal identifying characteristies, shall provide a report identifying whether the individual is
a sex offender who the Board has determined to have au obligation to register and who has been
finally classifiod as a Level 2 or Level 3 Offender. Therepost shall also inelude the offenses for
which the sex offender was convicted or adjudicated and the dates of such convietiens or
adjudications, Any records of inquiry shall be kept confidential, except that informatios may be
disseminated to assist or defend in a criminal prosecution, The Board shall not release
information identifying the victim by name, address or relation to the sex offender.

(2) Notwithstanding any provision to the contrary, the Board may aetively disseminate the
following infortnation pertaining to a Level 3 Offender, in whole or in part, in such time, place,
manner ot means as it, in its sole discretion, deems reasonable and proper:

(a) the prme of the sex offender;

(b} the offender's home address;

{c) the offender’s work address; ) .

(d) the name and address of the Institution of Higher Leamning wheie the sex offender works

ot i enrolled as a student; . ' .

(e) the offense for which the offender was convicied or adjudicated and the dete of the

convietion or adjudication; \
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1.32: continued

. () the sex offender's age, sex, race, height, we.1ghf, eye and hair color; and

(g) whether the sex offender has been designajed a sexually violent predator; and

(h) aphotograph of the sex offender, if available.

The Board shall not release information identifying the vietim by name, address or relation
 to the sex offender.

(3) Intemet Disseniination of Level 3 Sex Oﬁegde; Information.
(8) The Board shall make the following informetion pertaining to all Level 3 Offenders
available for inspection by the general public af any time without charge or subscnptlon on
the Board's Internet Web site: .
1. the name of the sex offender;
2. the sex offendér’s home address;
3. the offender's work address;
4, the offense for which the sex offender was convmtcd or ad_]ud.lcated and the date of
the conviction or adjudication;
5. the sex offender’s age, sex, race, height, weight, eye a.nd hair color
6. aphotograph of the sex offender, if available; ‘
7. whether the sex offender has been designated a sexnally violent predator; and
8. whether the sex offendet is in compliance with the mgLstratlon obligations of M.G.L.
c. 6, §8 178C through'178Q.
(b) This information shall be made available on the Board’s Web site through a databese
known as the “Level 3 Sex Offender Inieret Database.” The information conteined in the
Level 3 Sex Offender Internet Database shall be created and updated on a regular basis from
the Sex Offender Registry but shall be kept physically scparate from the Sex Offender
Registry. The information contained in the Level 3 Sex Offender Internet Database shell
include the information contained in 803 CMR 1 32(3)(1) through (8) and shall not include
any information: :
1. pertaining to unclassified, Level 1, or Level 2 sex oﬁ'enders,
2. identifying any victims by name, address or relation to Level 3 sex offenders;
3. relating to requests for registration data under sections M.G.L. c. 6, §§ 1781 through
1787 and 803 CMR 1.29, 1.30 and 1.32(1). .
(c) Allinformation provided tothe general public through the Leve] 3 Sex Oﬁ'endcr Internet
Database on the Board’s Internet Web site shall include a warning regarding the criminal
penalties for use of sex offender registry information to commit a crime or to engage in
illegal discrimination or harassment of a'sex offender and the punishment for threatening to
commit & crime under M.G.L. ¢. 275, § 4.
(d) The Board shall develop and implement policies, proaedu:es, and protocols to update
and meintain the Level 3 Sex Offender Internet Datebase in order to:
1. validate the acouracy, integrity, and securty of information contained in the Level 3
Sex Qffender Internet Databage,
%, ensure the prompt and complete removal from the Level 3 Sex Offender Internet
Database of registration data for sex offenders whose duty to register has terminated or
expired under M.G.L, § 178G, 178L, or 178M or any other law or order of any Court,
and : :
3. protectagainstthe inaccurate, improper or inadvertent publication of registration data
on the Internet. )

1.33: Community Notification

(1) The police deparl:ment shall notify orgamzahons in the community that are likely fo
encounter an offender Finally Classified as a Level 3 Offender or a sexually violentpredator, and
notify individual members of the public who are likely to encounter such an offender.
Organizations in the community that are likely to encomter the sex offender include, but ae not
limited to, public and private organizations, areas and establishments which provide services of
any type to children, the elderly, or other vuinerable mermbers of the population.
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1.33:" continned

(2) Commurity notification shall require notification by the police department to all schools in
the community, The chief of the police department, in his discretion, may notify other
. organizations, such asday care centets, youth/recreationel programs, and organizations providing
elder services, as deemed necessary to protect the public safety. The chief of the police
department, in his discretion, may put the information contained in 803 CMR 1.30(4)(2) through
(g) for Level 3 Offenders who live, work, and/or attend Institutions of Higher Learning in the
community on the police department’s Internet Web site, provided that such Web site shall
comply with 803 CMR 1.32(3)(b) through {d) to the same extent as the Board's Web site, it shall
be regulatly updated with information from the Sex Offender Regisiry, and the chief shall
develop and implement, for the department's Weh site, policies, procedures, and protocols such
as those described in 803 CMR 1.32(3)(d). The chicf may also, or altemnatively, include on the
department's Web site a link to the Board’s Web site for Level 3 Offenders desctibed in
© 803:CMR 1.32(3).

(3) The method of community notification shall include, but is not limited to:
(2) publication ofthe information in local newspapers and/or public announcement via tocal
cable television; and ’ .
(b) posting the information in the local town er city hall, libraries, and similar publicly
accessible arens, ag determined by the chief of police, '

{4). Police departments shall actively disseminate Level 3 Offender information at least once
annually, provided, however, that if a Level 3 Offender has been designated a sexually viclent
predaior, community notification shall occur every 90 calendar days. Community notification
shall also oceur each ime a Level 3 Offender chanpes his home or work address; enrolls as a
studert or obtains employment at an Institution of Higher Learning; or transfots from an
Institution of Higher Leamning. The Board may, in its discretion and- pursuant to 803 CMR
1.32(2), require or facilitate additional active dissemination if deerned necessary to protact the
publie. : ) :

1.34: Applicable Timelines for Commpunity Notification

Level 3 Offender dissemination pursnant to community notification shall occur within two
business days from the police departmentrecelving the transmission from the Board. The Board,
however, encourages immediate notification whenever practical.

1.35: _Applicable Timelines for Individual Requests for Offender Information

Responses to tequests by the public pursudnt o M.G.L. ¢. 6, § 1787 and 803 CMR 1.25 and
1.30 shall occur within two business days of receiving the request. The Board, however,
encourages immediate notification whenever practical. ' When a member of the public provides
a request that identifies a particular sex offender, and the police department is awere that said
offender i Finally Classified as a Level 3 Offender or sexually violent predator, the police
department shall disseminate immediately the information to the requesting individual.

1.36: Unlawful Use of Sex Offender Registry Information

All dissemination of sex offender yepistry information made pursuant to 803 CMR 1,29
through 1.33 shall inclunde a wamning regarding the criminat penalties for uee of sex offender
regisiry information to commit a crime or to engage in illegal discrimination or harassment of
an offender. The police or Board shall not release information identifying the victim by name,
address, or relation to the sex offender.

1.37A; Motion to Relieve Registration. Obligation

(1) Pumsuant to M.G.L. e. 6, § 178K(2)d), a sex offender may submit to the Board a written
motion for retief from a registration obligation, in the form of a lefter or petition: C
(2) prior to or upon submitting the registration form pursuant to 803 CMR 1.04;°
(b) upon submitting Documentary Evidence pursuant to 803 CMR 1.05; or -
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1.37A: continged

(¢) =t least ten business days before the date of a hearing scheduled pursuant to 803 CMR

" 1,09, The Bozrd shall not consider any motion for relief submitted after a registration and
classification determination has become final pursuant to 803 CMR 1,07, 1,13, 1.23 or
M.G.L. c. 6, § 178L(2). Rather, the Board shall treat any motion for relief filed aftera -
registration end classification determination has become final as a motion for fermination
and/or reclassification and will follow the process for termination and/or reclassification
tequests pursuant to 803 CMR 1,378 and/or 1.37C.

{2} A sex offender is not eliglble for relief, and the Board or the Hearing Exarainer shall

* summarily deny a motion for relief if the offender:

{2) has been detormined to bea sexvally violent predator; o

(b) has been convicted of two or more Wetterling Offenses committed on different

oecasions;

(c) has been contvicted of a sexually violent offense; or

(d) has beén convicted of a sex offense involving a child, whose offense was sexual in
. nature, and wha has not already registered purspant to M.G.L. c. 6, § 178E, as enacted on

September 10, 1999, for at least ten years, o .

(3) If the sex offender has applied for relief pursuant to 803 CMR 1.37IA(1)(a} or (b) and is

eligible for relief, the Board shall comsidet the motion as part of its overall determination of the
offender’s recommended registration status and classification pursuant to 803 CMR 1,04 through
1,06, The offender will be notified of the Board’s decision regarding the application pursuant
to 803 CMR 1.07 through 1.08. If the Board conchides that the circumstances of the sex
offender’s offense in conjunetion with the offender’s criminal history do not indicate a risk of
reoffense or a danger to the public and the reasons therefore, the Board may, upon meking
specific written findings relieve the sex offender of any further obligation to register,

(4} Ifthe Board denies the sex offender’s request for relief, and the offender has requested a
hearing, or the offender has applied for telief pursuant to 803 CMR. 1.37A(1)(c), the hearing shall
proceed pursuant to 803 CMR 1.09 through 1.26. Additionally, at the hearing, the sex offender
shall have the burden to prove by a Preponderance of the Evidence that he is cligible for relief
and that the circumstances of the sex offender’s offense in conjunction with the offender's
criminal history do not indicate & rigk of reoffense or a danger to the public, In determining the
sex offender’s application for relief, the Hearing Examiner shall consider, in addition to the
factors deseribed in 803 CMR 1,22(3), the presence or absence of any physical harm caused by
the offense and whether the offense involved consensual conduct between adults.

1.37B;_ Motiop to Terminate Registration Oblipation

10/25/13

(1) Pursvant to the provisions of M.G.L. c. 6, § 178G, a sex offender, whose registration and
classification determination has become final pursuant to §03 CMR 1.07, 1.13,1.23 or M.G.L,
¢. 6, § 178L(2), may, within ten years following conviction, adjudication or release from afl
custody or supervision, whichever is later, file a writfen motion with the Board o terminate the
offender’s obligetion to registet. The motion shall set forth the offender’s full name, date of
birth, address, sex offender number (SON), pame and address of legal representative (if

_ spplicable), and name and address of legal guardian (if applicable), Such motions shall be

reviewed by the Full Board. The motion shall include proof, by clear and convineing evidence,
that the sex offender has not committed a sex offense within ten years following the date of
conviction, adjudication or release from all custody or supervision, whichever last occurs, In
addition, the sex offender shall provide clear and convincing evidence that e is not likely to
pose a danger to the safety of others. Consideration of motions to terminate shall be limited to
new and updated. information not available at the time of the original registration and

" ¢lassification. The Board shall not consider any motion for termination submitted before a

registration and classification determination has become final pursuant to-803 CMR 1.07, 1.13,
1,23 et MG.L. ¢. 6, § 178L(2). Rather, the Board shall treat any motion for termination filed
before aregistration and classification determination has beeorne finel as a request for reliefand
will follow the process for relief requests pursuant to 803 CMR 1.37A, By filing a motion for
termination, the offender authorizes the Board to obtain any information aceessible under ML.G.L.
¢. 6, §8 178E & 178K(3) to assist {n its review of the offender’s motion.
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1.3‘7B : conﬁnuc_a

(2) Ifthe Board obtains additional information pursuant to 803 CMR 1.37B(1}, it shall provide
that information to the offender, The offender shall then have 20 business days to submit to the
. Full Board aresponse to the additional information obtajned pursuant to 803 CMR 1.37B(1) as
. well as any other information relative to the offender’s risk of reoffense and the depree of
dangerousness he or she poses to the public. Within- a reasonable time after Receipt of any
response or additional information from the offender, the Full Board shall meet to determine
. whether the offender has provided proof, by clear and convincing evidence, that he has not
committed 2 sex offense within ten years following the date of conviction, adjudication orrelease
from all custody ot supervision, whichever last occurs, and, that he isnot likely to pose a danger -
to the safety of othéts, The Full Board shall decide the motion on the materials submitted and
shall not schedule a hearing on the motion. Within a reasonable time, the Full Board shall issue
a decision, Ifamajority of the Pull Board approves the motion, the sex offender shall'be notified
of the termination of his or het obligation to register. In addition, the Board shall remove
infoimaiion pertaining to him from the sex offender registry and notify law enforcement in
accordance with 803 CMR. 1.27, ' .

(3) A sex offender is not eligible for termination of 2 registration obligation, and the Full Board
shatl summarily deny a motion to terminate if the offender: .

{a) has been determined to be a sexually violent predator; - )

(b) has been conviéted of two or mare Wetterling Offenses committed on different

0CCasions; CL

(c) has been convicted of a sexually violent offense; or

" (d) has been convicted of a sex offense involving a child, whose offense was sexual in

nature, end who has not already registered pursuant to M.G.L. ¢. 6, § 178C throughl1 780, as

enacted on September 10, 1999, for at lgast ten years.

The Full Board may treat such a motion fo terminate as a motion for reclassification pursuant
to 803 CMR 1.37C(2). ' ‘

(4) The Full Board raay deny a motion to terminate of any sex offender who, at the time of the
filing of the motion, is incarcerated or has pending criminal charges. The Full Board shall deny
any motion to terminate if the offender’s registration and/or classification level is, at the time of
the filing of the motion, under judicial review pursuant to M.G.L. ¢. 304, § 14, or on appeal, or
. onreview by the Board as a result of an order by a court of the Commonwealth or a federal court.

(5) 1fthe Full Board denies the offendex’s motion to terminate, the offender may re-apply for
termination three years after the date the Full Board denied the motion. The procedures in
803 CMR 1.37B(1) through (5) shall apply in all subsequent re-applications for termination.
Consideration of subsequent motions to terminate shall be limited to any additional information
not vailable in the previous motion(s) to terminate. In denying a motion to terminate, the Full
Board may treat a motion to terminate as a motion for reclassification pursuant to 803 CMR
1.37C(2). :

137G Sex Offender's Request for Reclassification

(1)  Generdl Principles. The: Board recognizes the risk to reoffend and the degree of
- dangeronsness posed by a sex offender may decrease over time. The burden of proof shall be

on the sex offender to show that his or her risk of reoffense and degree of dangerousness posed

to the public hes decreased following bis or her final classification. .

2) chﬁi:emgnt; for Motion for Reclassifieation,
(2) No sovner than three years after the date of his or hes final classification pursuant to

803 CMR 1.07(3), 1.13 or 1.25, a sex offender who is finally classified as a Level 2 or 3 sex
offendér may file a written motion with the Board to re-examine his or her classification
level, Sex offendets who have been convicted of a new sex offense may not seek
reclassification sooner than ten years from the date of the last classification decision.

(b) In his or her motion, the sex offender shall include his or her full name, date of birth,
address, sex offender mumber (SON), name and address of legal representative (if
applicable), name end address of legal puardian (if applicable), the classification level
sought, and grounds for secking reclassification,
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137C: continued

(¢} In his or her motion, the sex offender shall include proof by a preponderance of the
evidence that his or her risk of reoffense and the degree of dangerousness he or she poses to
. the public has decreased since his or her finel classification. In support of his or her motion,
_ the sex offender shall attach documentation that suppoerts his or her request for
reclassification, including information pertaining to:
1. his or her response to or completion of sex offender treatment (Factors 11, 14, 18,
24);
2. stability of current home and work sitvation (Factor 12)
3, successful completion of probation;,
4, physical condition (Factor 13);
5. psychological ot psychiatric profiles indjcating his or her risk to reoffend (F actors 1,
15); or
6. substance free lifestyle in the commmunity (Factor 16). . -
The offender may inchude with his or her motion any other additional mfonnauon that
may be relevant to his or her request.
{d) The sex offender must demonsirate that since hiz or her release from incarceration, he
or she has remained offense fres for more than five continuous years.
(¢) The sex offender shall also include an affidavit that provides an overview of his or her
behavior and lifestyle duting the five years prior to the filing of his or her motion for
teclassification.

(3) Material Chanpe in Medijcal Circumstanees. If B SEX offender has experienced a material
change in circumstances related to a medical condition, then he or she may file a motion for
reclassification socner than five years after the date 6f his or her prior classification. In addition
to the requirements listed in 803 CMR 1.30(2), the sex offender shall also inclnde #n affidavit
from the treating medical provider for his or her stated condition, The afﬁdawt, at a minimum,
shall identify and include the following mformatlon

{a) the type of medical condition; '

(b) the onset or date of diagnosis of the medical condition;

{c) adetailed deseription of the limitations the medical condition has caused;

{d) asummary of the offender’s treatment and prognosis.

(4) By filing & motion for reclassification, the offender authorizes the Board to ebtain any
information accessible under MG.L. c. 6, §§ 178E and 178K(3) to assist n its review of the
offender's motion, I the Board obtains additional information it shafl provide a copy of that
information to the offender. The offender shall then have 20 calendar days to submit a response
and any other information relative to his or her risk of reoffense and the degree of danperousness
he or she poses to the public. '

(5) Reclassification Hcaring Process, The Chair ray appoint a panel of hearing examiners or
e singlehearing examiner to conduct the hearing on the sex offender's motion for reclassificatjon.

{2) The Board will notify the sex offender in wntmg of the date, time and location of the
reclassification hearing. An offender may waive his or her right to appear at the hearing
before the Board. Ifan offender docs not appear at hig or her hearing, the Board shall treat
the offender's failure to nppear as a waiver of his or her appearance and shall proceed to nyle
on the pffender's motion for reclassification, unlesa the offender presents good canse within
three calendar days of the heaning.

(b) No later than five calendar days before the scheduled hearing date, the sex offender may
submit a written request to reschedule the hearing for good cause,

(c) No later than ten calendar days before the scheduled hearing date, the Board and
offender shatl exchange all additional information intended to be submitted to the panel or
hearing examiner,

(d) The sex offender may be represented at the hearing by privately retained counsel or an
authorized representative, :

(€) Motions for reclassification shall be based onnew and updated information not a,va.ﬂable ,
at the time of the original classification. This does not foreclose the panel or heating
examiner from considering the information relied on by the Board to defermine the sex
‘offender's prior classification levels, including any prior written decisions issued by the

" Boexd, )
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i.37C: continued

(6) Redlassification Decision. The Board shzll determine whether the sex offender hes met his
or her burden to reduce his or her classification level. Pursuent to M.GLL. ¢. 304, § 11(7) end
(8), the Board shall make specific written findings detailing the reasons for its decision after the
reclassification hearing, For purposes of judicial review, pursuant to M.G.L. ¢. 30A and
M.GL. c. 6, § 178M, these written findings.shall be considered the finel agency action.

(7) Notification of Reclagsification Decision.

(2) Notification of the final reclassification decision made pursuant to 803 CMR 1.30(6)
will be mailed to the sex offender and his or her authorized representative, if applicable, as
soon as practicable, o
(b) The Board will notify the sex offender of his or her new classification level and the
offender shall be required to comply with tegistration requirements as set forth in
M.GL. c. 6, §§ 178E, 178F, 176F% and 178Q. In addition, the Board shall updato the
itformation pertaining to the offender in the sex offender registry, )
(c) The decision will inform the sex offender of his or her right to seek judicial review of
the final decision, pursuent to M.G.L ¢. 30A and M.GL, c. 6, § 178M. Pursuant fo

. M.G.L.c.30A, § 14, the sex offender has 1ight to pursue judicial review within 30 calendar
days from the date of receipt of the final Sex Offender Registry Board decision, The filing
of a complaint for judicial review will not alter the final reclassification level or stay the sex
offender's registration requirements or the dissemination of registration information.

(8) A sex offender may re-apply for reclassification no sooner than three years from the date
of the last classification declsion. Subsequent motions for reclassification shall be based on
additional inforination not available during prior classifications.

(9) The Board may deny a motion for reclassification of any sex offender who, &t the time of
the filing of the inotion, is incatcerated, on community supervision or has pending criminal
charges. The Board niay deny 2 motion for reclassification on grounds that the offender's last
classification decision is under judicial review pursuant to M.G.L. c. 304, § 14, ot on. appeal,
; or on review by the Board as a result of an order by a court of the Commonwealth or a federal
% it ) court. -
{10) Board Seeks Reclassification of Sex Offender, ‘
(2) The Board may, on its own initiatlve, seek to reclassify any registered and finally
clussified sex offender upon Receipt of any information that indicates the offender may
present an increased risk to reoffend or degree of dangerousness. This could be based on,
but not limited to, information indicating the sex offender has:
1, committed a new sex offense;
2. been terminated from sex offender specific treatment;
3. violated the terms or conditions of compmunity supervision; o
4. been incarcerated more than 60 consecutive days at any time following his or her
Final Classification; )
5, failed to comply with the provisions of MG L. c. 6, § 178C through 178Q); or
6. demonstrated & lack of stability in his or her daily living.
(b) Ifa majority of the Full Board determines that the offender may present an increased
risk to reoffend or degree of dangerousness, it shajl authorize a review of the offender's
present classification level., The Board shall then notify the sex offender that his or her
classification [evel is being reevaluated. The Board shall follow the procedures detailed in |
803 CMR 1.05 through 1,07 to arrive at a recommended reclassification level for the
offender, - ) : o
(c) If the offender rejects the recommended reclassification level, he or she may request 2
‘hearing that follows the procedures detailed in 803 CMR 1.08 through 1.25.
(d) Ifthe offender is reclassified, the Board shall update the information pertaining to him
or her inthe sex offender registry and shall also notify the sex offender and law enforcement
agencies that the offender has been reclassificd pursuent to 803 CMR 1.25 and 1.27. In
addition, the offender shall be required to comply with registration requirements as indicated
in 303 CMR 1,28 through 1.30. :
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1.38: Guidelines for Recommended Classification

(1) The Sex Offender Registration and Community Notification Aot set forth in M.GL. ¢, 6,
§§ 178C through 178Q, requires the Sex Offender Registry Board (SORB) to promulgate
Guidelines for determining each sex offender's level of risk of reoffense and degree of
dengerousness posed to the publie. (M.G.L. c. 6, § 178K(1)). The Guidelines must provide for
three levels of notification depending on the risk of teoffense and the degree of dangerousness
posed to the public by the sex offender or for relief from the obllgatmnto register. (M.G.L.c. 6,

© § 178K(2)). The three levels include lovel 1 (risk of reoffense is low and the degree of
dangerousness posed to the public is not such that a public safety interest is served by public
availability of registration information}, level 2 (risk of reoffense is moderate and the degree of
dangerousness posed to the public is such that a public safefy interést is served by public .
availability of registration informaﬁon), and level 3 (risk of reoffense ig high and the degree of

. dangerousness posed to the pubhc is such that a subsfantial public safety interest is served by
ective dissemination of registration information). ‘The offender’s risk level determines the

.- amount of information that can be disserninated about him to the public Lmder the MG, L c. 6,
§§ 178C through I'IBQ’s notification procedures,

(2) M.G.L.c. 6, §§ 178C through 178Q) sets forth cntenathatmustbe considered by the SORB
in determining risk of reoffense and dangerousness. M.G.L. ¢. 6, §§ 178C through 178Q slso
granis the SORB the suthority to identify and utilize additional factors and criteria. Numerous

-factors are specified as indicative of 2 high risk of recffense and degres of dangerousness, while
others are specified as conditions that minimize risk of reoffense and degree of dangeronsness. -
(M.GL. c. 6, § 178K(1)(n) through (I}}. Based on these statutory factors, and the Board’s
anfhority to promulgate guidelines for determining the level of risk of reoffense and the degree
of dangerousness posed to the public or for relief from the obligation to register, the Board
created 803 CMR 1.40 which describes and defines, as well as provides the principles and
authorities for the Factors the Board considers in making registrah on and classification
determinations.

Additionally, the offender is entitled to present the SORB with Documentary Evidence
relative to his ox her risk of reoffense and degree of dangerousness, (M.G.L. c. 6, § 178L{1)(2)
and (c)). The SORB is required ta prepare a recommended classification of each offender after
reviewing any information useful in detenmining the risk of reoffense and degree of
dangerousness, incloding the Guidelines established by the SORB, the factors and criteria set
forth in M.G.L. c. 6, §§ 178C throuph 178Q and meaterials submitted by the offender.
(M.G.L.c. 6,§ 178L). After 8 SORB member issnes arecommended classification, the offender
isnotified of the'result, Atthat time, he mey accept the recorarmendation orreject it and exercise
his or her right to an individualized, evidentiary hearing before 2 Hearing Exarniner.

(3) The registration and classification process is, essentially, a two stage pro¢ess. In the first

stage, the Board makes a recormmendation regarding the offender’s duty 1o register and

_classification level which the sex offender can accept or reject. The Board shall develop and

implement a Recommendation Process that inclodes policies, procedures, protocols, and

objective standards to expeditiously and fairly evaluate offenders at this recommendation stage.

- The Recommendation Process shall also include 803 CMR 1.04 through 1.07 and 1.38 through
1.40 regarding recommended registration and classification determination,

(4) The offender may reject the Board’s recommendation by requesting a de novo hearing, The
matter theh goes to a sccond stage process wherein the offender i3 provided an individualized
hearing conducted pursuant to 803 CMR 1.07 through 1.26, at which all relevant evidence is
evaluated enew by & disinterested Heéaring Examiner. Since, In requesfing the hearing, the
affender shall be deemed to have rejecied the Board's recommendation, and, to ensure that the
sex offender is provided an additional opportunity to present any relevant evidence bearing on
his obligation to tegister and classification level, the Hearing Examiner shall not be bound by
the Board's Recommendation Process, Clagsification Workshest, or recommended finding as
desctibed in 803 CMR. 1.39. Rather, the Hearing Examniner shall base his or her decision on the
totality of ail the relevant evidence Introduced at the offender’s individualized hearing pursuant
to the standard in 803 CMR 1.2203).
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1.39: General Principles

These Guidelines wifl discuss and explain the specific Factors (803 CMR 1.40) and general
principles associated with each factor and criteria set forth in MG.L. ¢. 6, §§ 178C through
178Q. In developing the Guidelines, the SORB adhered to the following general principles;

(1) A sex offender shall be required to register if the SORB determines that the following four
criteria apply: his or her cfiminal history indicates atleast one conviction or adjudication fora
sex offense as defined in M.G.L. c. 6, § 178C; the offense was sexual in nature; he or she lives,
worls or attends an Institetion of Higher Leaming in Massachusetis; and he currenily poses 2
danger, In determining whether a sex offender currently poses 2 danger, the SORB shall review
sich matters as; the offender's criminal history; the circumstances of the sex offense; the
presence or absence of physical harm cansed by the offense; whether the offense involved
consensual conduct between adults; and other matters that demonstrate whether or not the
offender poses a risk to reoffend, i - .

The SORB shall feview information relative to the criteria set forth in M.G.L. ¢. 6, §§ 178C
through 178Q to determine whether the four regisiration eriteria apply to the sex offender. Ifthe
SORB determines that any ong of the four critetia do not apply fo the sex offender, he or she
shall be reYieved of his or her duty to register in Massachusetts. Thie process shall not apply to
motions filed pursuant to 803 CMR 1.37B and 1.37C to temminate a sex offender's obligation to
register or reclassify the sex offendet. If the SORB determines that a sex offender has satisfied
each of the four criteria, he or she shall be assigned a recommended registration defermination
and classification level.

(2) The SORB shall, pursuant fo its authority under M.G.L. c. 6, § 178K(1), develop a

. Recommendation Process which shall include a review of the factors enumerated in M.G.L. ¢. 6,
§ 178K(1Xa) through (f) and fizther explained and defined in 803 CMR 1,40. The Board shell
also develop and approve a Classification Worksheet for this purpose: The blank Classification
Worksheet and the policies, procedures, protocols, and objective standards the Board adopts as
its Recommendation Process shall be mede generally available and available upon request

(3) The Registration Process shall require the SORB to review the information in an offender's
case file prior to completing the Classification Worksheet, Information may be derived from the
materials submitted by the offender, other self-reports of the sex offender, victim impact
statements, and any other reliable information the Recommendation Process deems useful in
rendering a recommended registtation and classification determination. ‘
In meking its clessification recommendation, the SORB will apply each of the factors set
forthin M.G.L. ¢. 6, § 178K(1)(2) throngh (1) and explained at 803 CMR_1.40 to the information
obtained regarding the offender to determine:
{a) the offender's risk of reoffense;
(b) the offender's dangerousness as fanction of the severity and extent of harm the offender
would likely present to the public in the event of reoffense; and
.. {¢) in consideration of the foregoing, whether and to what degree public access to the
offender's personal and criminal history information, pursuant to M.G.L. ¢. 6, § 178K, isin
the interesi.of public safety. : -

(4) TUnless otherwise indicated in a specific Factor, the Recommendation Process and the
Guidelines set forth in 803 CMR 1 .40 shall apply to all sex offenders (adult, Juvenile, male and
female). Asused in the factors set forthin M.G.L. c. 6, § 178K(1)(#) through (1), the term “Adult
Offender” refars to any sex offender who was 17 years of age or older at the time he committed
any of his or her sex offenses while the term “Juvenile Offender” refers to any sex offender who
was younger than 17 years old ai thetime he committed all of his or her sex offenses. The SORB
ghall consider each offender’s criminal convictions, youthfol offender adjudications, Juvenile
delinquency adjudications and civil commitments. *
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1.40; Spegific Guidelines for Each Factor

Pursuant to its authority to promulgate Guidelines for determining each sex offender's leve]
of risk of reoffense and degree of dangerousness posed to the public (M.G.L. ¢. 6, § 178K(1)),
the Board reviewed the statutory factors enumerated in M.G.L. ¢. 6, § 178K(1)(&) through (I) as
well as the availablé literature regarding these statutory factors and developed the Guidelines,
definitions, explanations, and principles contained in 803 CMR 1.40; The Board shall use the
following Factors to develop the policies, procedures, protocols, and obijective standards it will
apply in its Recommendation Process. Similarly, at a hearing conducted pursuant fo 803 CMR
1,07 throngh 1.26, the definifions, explanatlons principles, and authorities contained in these
Factors shall guide the Hearing Exarniner in reaching a Final Classification decision.

(1) Factor 1; Mental Ab. ity IM.GEL. c. 6. § 17BKL1)(a)i)]. This Factor seeks to identify
the offender who falls within a range of mental disorders that malees the offender more likely to
commntit sexnal offenses. .

“The SORD carefully reviewed the available literatwre (Quinsey, Harris, Rice & Cormier,
1998, Serin, Malcom, Kahnpa & Barbaree, 1994) and chose to focns on a documented clinical
assessment from a licensed mental health professional that indicates a diagnosis of a Mental
Abnormality that can be linked to sexual recidivism, such as pedophilia or sexuel sadlsm This
Factor will be applied only io Adult Offenders.
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- 140 : continued

" (2) Factor2: Repetitive and Compulsive Behavior IM.G.L. c. 6, § 178K (1)(a)(ii}]. This Factor
reflects the fact that certain offenders manifest their compulsive behavior by engaging in a
continning course of sexual misconduct involving separate incidents with either the sanie vietim
or others. The Boazd considers these offenders as presenting a greater risk to reoffend and as
posing an increased degree of dangerousness (For Adult Offenders: Hanson & Thornton 1999;
Hanson & Bussiere, 1998; Epperson, Kaul & Huot, 1993, McGovern & Peters, 1988). (For
Tuvenile Offenders: Worling & Cum’en, 2001). This Factor shall be applicd to both Adult and . *
Juvenile Offenders,

The SORB has decided that, for the purpose of this Factor, an offender exhibitg repetitive
sexual offending behavior if he has a history of two or more separate cidents of sexual
misconduct, Similarly, the SORB has decided that an offender’s repetitive gexual misconduct
is comnpulsive if the information regarding his separate incidenis of sexual misconduct indicates;

{a) arepetition of the manner and method of committing the offenses;

(b) apattern of ritualistic, bizerre, or distinctive acts;

{c)- that in the interval between sete of sexual misconduct, the offender had sufficient

opporiunity to reflect on. the wrongfulness of his conduct and take remedial measures by

avoidance, counseling or otherwise, to stop himself from committing subsequent acts of
sexual misconduct;

{d) aduli family members, adult friends, adult co- workers employers, law enforcement the

court, or social services Had sanctioned the offender for sexual misconduct and the offender,

nonetheless, committed a subsequent act of sexual misconduct; or

() the offender committed his acts of sexual misconduct as & result of sudden

unéontrollable urges or desires to commit the acts.

(3) Factor 3: Adult Offender with Child Victim [M.G.L. ¢. 6, § 178K {1)(a)(ii0). M.G.L. c. 6,
§178C expressly defines sex offenses involving a child. This Factor applies to both Adnlt and
Juvenile Offenders, but eacls in a different manner.

Research indicates that Adult Offenders who target as their victims children whe ere either
extrafamilial or strangers, arc more fikely to reoffend over time than othet sex offenders
(Prentky, Lee, Knight & Cerce, 1997; Abel, Osbourne & Twiggs, 1993; Weinrott & Saylor,
1991, This same research also indicates that Adult Offenders who tarpet male intrafamilial
children are also more likely to reoffend over time than other sex offenders. Moreover, such
offenders pose & heightened risk to public safety since children normally lack the physical and
mental strength to resist an offender, In addlt:on children can be lured into dangerous situations
more eagily then most adujts,

Relationships between sex offenders and victims can be categorized as lnu‘afamﬂxal
extrafamilial, and stranger. For the purposes of 803 CMR 1.40 these are defined from the

" perspective of the victir as follows:

(a) Intmafamilial Victim ~ includes any persons whose marriage to the offender would be

prohibited pursuant fo MLG.L., c. 207, §§ I throigh 3. The tenn shall also mnclude viefims

who are family or household member substitutes (e. g., adopitive, foster, step-relatives, or any
other type of familial household “live-in" relationship) that lived in the seme household with
the offender for two or more years prior fo the offending behavior.

(b) - Extrafamilial Vietim — includes any persons with recognizable non-intrafamilial

télationship with the offender, such as a fiiend, co-worker, or acquaintance. In addition, the

term shall also inclode vietims who are family or household member substitutes (e.g.,

adoptive, foster, step-relatives, or any other typeof Tamilial household “live-in” re[ahonsh!p)

that lived in the same houschuld with the offcnder for less than two years pnor to the
oﬂ‘endmg behawior.

{c) 8 tranger Victitn — includes any person who has nei known the offender for more than

24 hours prior td the offense or who has not established any type of relationship.

- Juvenile Offenders ate considered to preseut a higher risk of reoffense if they have ever -
mtcntlonally sexually assaulted a prepubescent child (Worling & Curwen, 200; Ross and Loss,
1991).

The SORB, recognizing the occurrence of sexual experimentation between similar aged
adulesqents, shall view the offender who engaged in sexnal conduct that, but for the age of the
victim, would not have been criminal and the child victim was not less than 13 nor mere than
15 years of ape and not five or more years younger than the offender at the instant of the offense
as p0551bly presenﬁng & lower degree of dangerousness.
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(4) Pagtor 4 Offender's Ape at First Sex Offense M.G.L. c. 6, § 17RK(1))(iv)]. The age of
the offender when he committed his first sex offense is a Factor associated with the risk to
reoffend; this includes both Juveniles who commit subsequent sex offenses and adults who start
at & young age (Fpperson et al,, 1995; Schwartz, 1993; McConaghy, Blaszezynkst, Armstrong
& Kidson, 1989; Groth & Lorendo, 1987). However, the Factor shall only apply to those
offenders who are 17 years old or older as of the date of cIassxf caiion as Facior 4 better
captures the dynamic of this Factor for Juveniles,

A person whose first sex offense- was committed while ha was under the age of 21 and
subsequently committed another sex offense may be viewed as presenting a greater rsk to
reoffend and as posing an increased degree of dangerousness.

(5) Factor 5; Adjudicated Sexually Dangerous Person or Released from Civil Cmmﬂ_mg nt
[M.G.L. c. 6, § 178K(1)(a)(¥)]. This Factor requires the SORB to consider a population of
offénders who, at some point in their lives, have been found to be sexually dangerous Dersons.
These offenders are those whose personal freedom was revoked for an indeterminate period in
order to protect the community. By statute, the SORB is responsible for determining the level
of risk to reoffend and the dégree of dangerousness posed by each sex offender residing or
working within Massachusetts, Because of the legal differences between the eriteria and process
for civilly committing séxually dangerous persons and registering and classifying convicted or
- gijudicated sex offenders living in the community, the SORB uses criteria to determine an
offender’s risk of reoffending and degree of dangerousness that is different from that used by the
courts to determine whether an individual is sexually dangerous at the time of the release’
hearing. ‘ ) .

The SORB views any offender who has been adjudicated to be a sexually dangerous person
pursuant tq M.G.L. ¢. 123A, whether they have been released or not, as posing a substantial risk
to reoffend and as posing an increased degree of dangerousness This Faotor shall apply to both
Adult and Juvenile Offenders.

{6) Factor 6: 'mum Term of Incarceratio L.c 6 § 178K(1)a)(vi}]. The SORB
considers the offender who declines early release ng posing an increased degree of dangerousness .
due to his unwillingness to aceept the constraints of community supervision. This Factor shall
apply to Adult Offenders only.

(7} Factor tionship between Offender and Victim I.c6 §178K(1

Factor apphes to both Adult and Juvenile Offenders, but in a different manner. Resea.rch
indicates that the relationship between the Adult Offender and victimis a highly important Factor
in determining the risk to reoffend and the degree of dangerousness posed to the community (For
Adult Offenders: Hanson & Bussiere, 1998; Hanson & Bussiegre’ 1996, Hanson, Steffy &
Gauthier, 1993} Barbaree & Morshall, 1989).

The relationship between the Adult Offender and his vxctlm(s) offers an illustration of tha
vasiess of the offender’s pool of potential victims. Research demonstrates a cormelation
between rectdivism rates and offender/victim relationship (Hanson & Bussiere, 1998). Adult
Offenders who limit their sexual offending behavior to Infrafamilial Victims have, in most cases,
the fewest number of potential victims from which to prey upon. The number of availabie
victims potentially inereases substantially when offenders choose to sexually offend against
Extrafamilial Victims. Finally, there is a dramatic increase in the size of the vietim poul when
an Adult Offender sexually offends against Stranger Vietims, -

‘The potential number of victims, while cettainly important, is not the only issue to be
considered in understanding the relationship between Adult Offenders and vietims, The impact |
of the offense on the victim, the family, the community, and society in general is extremely

. useful in determining the dangerousness presented by an Adult Offender. Offenses against
Inttafamilial Victims, generally considerad to offer a reduced risk of reoffense after legal
_ intervention, havean enorroous adverse impact upon the vietim and the faraily unit, Empitically
jt can be demonstrated that Adult Offenders who have sexually offended against a Siranger
Victim have an increased risk of reoffense (Hanvon & Bussiere, 1998) and certainly present a
greater degree of dangerousness fo the safety and welfare of the public. Offenses committed
againgt Extrafamilial Victiras, especially those perpetrated by an offender who due to his
profession, or relationship with the victim, established a position of trust with the vietim, and
then violated that frust by sexually exploiting the victim, ate often devastaling to the victim and
destructive to the public’s sense of trust, safety; and security.

803 CMR - 4.26




803 CMR: DEPARTMENT OF CRIMINAL JUSTICE INFORMATION SERVICES

1.40: continned

 What is known sbout Juvenile Offenders is that they primarily target victims who are
younger than them and known to them (Center for Sex Offender Momagement, 1999), The
S0ORRB sholl consider the Juvenile Offender whe has sexually offended against a Stranger Victim
as presenting a greater degree of dangerousness because they have demonstrated the willingness
to extend their offending behavior outside the relatmnshlp boundaries usually assocmted with
a Juvenile Offender.

(8) Factor B: Weapon, Violence or Bodity Injury [M.G.L. c. 6. § 1_’28Kg 1y(bX(ii)]. The use of
weapons, violence, or bodily injury is strongly associated with the degree of dangerousness the
offender poses to the community and may be viewed as presenting a greater risk to reoffend.
(Epperson et al., 1998, Boer e gll, 1997). Juveniles who have used excessive violence and/or
weapons du:mg the commission of their sexual assanlt(s) are at a greater risk to reoffend. The
vse of violence/weapons may be indicative of sexual arousal to violence, may reflect eitifndes
supportive of sexual vmleuce, or may be related to an antisocial interpersonal orientation
(Worling & Curwen, 2001).

This Factor shall be applied to both Adult and Juvenile Offendets. Any force or threat of
force beyond that necessary for the offender to commit the sexnal offense shall constitute
viclence. Any object used to injure, incapacitate, force, or threaten the victim during the course
of the sexual assanlt shall be considered 2 weapon. Anyinjury, requiring medical ettention other
than for. mvcstlga‘uva purposes, that is sustaitted by the victim during a sexual offense shall be
deemed bodlly injury.

] Factor 9: Date(s). Nurgbef, and e of Prior Offenses [M.G.L. . .
An offender's priot crimsinal history is significantly related to his likelihood of sexnel recidivism
and degree of dangerousness, particularly when his past includes violent crimes or sex offenses
(Hanson & Bussiere, 1996, Quinsey, Lalumiere, Rice & Harris, 1995; Romero & Williams,
1985; Longo & Groth, 1983). The SORB considers “prior™ to be pror to the date of the
offender’s clessification by the SORB,

. (a) 'This Factor captures three relevant areas that need to be considered in the determination
of risk. First, this Factor relates to the length of time the offender has had access to the
community without committing any new offenses. Studies have shown that the likelihood
of recidivating decreases for most offenders afier the first five to ten years following release
from incarceration and becomes substantially lower after ten years in the community
(Epperson et al., 2000; Hanson & Thornton, 2000; Prently ef al,, 1997). For purposes of
this Factor, the SORB defines a new offense as & conviction or adjudicatiun for any sex
offense, or, a conviction or adjidication for any offense that resulis in the offender serving
a period of confinement that exceeds 60 days, Information in this area only applies to those
offenders whe are 17 years old or older as of the date of classification.

(b) The second relevant area caphired by this Factor addresses the propensity the offender -
, ‘Tas demonsirated for lawlessness and exnti-social behavior (Bench, Kramer & Erickson,
1997). The SORB chose to use separate sentencing dates to distinguish between those
offenders who commit d1stmctiy separate offenses over a period of time and those whose
conviction or adjudication total i3 based on muttiple connts related to e single offending
_episode. Information in this area only applies to those offenders who are 17 yerrsold or older
as of the date of classification,
(c) The third relovant arca addressed by this Factor is the nature-of the offenses. Much can
be leamed about an offender by stadying the nature of the offenses he has cornmitted,
- including the level of dangerousness the offender has demonsirated (Quinsey et al, 1958),
Based ot its review of the research, the Board found the presence of deviant sexual inderests
dramatically increases the risk of reoffending and that the sirongest deviant sexial interests
have empiricaily been found to be more prevalent among those offenders who victimize
stranpers, prepubescent children, non-consenting males, vulnerable persons, and/or use
excessive force. The Board otherwise, or uriless indjcated in this Factor, does not consider
sexual gender orientation of either the offendar or the victim in determining the risk to
reoffend and/or degree of dangerousness posed, Informationin this areais applicable to both
Adult znd Juvenile Offenders except as noted.
Elements related to the nature of the offense are:
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1. The offender committed  sex offense in a public place. The commission of any sex
offense in a place where detection is more likely 2ddresses the offender’s [ack of impulse
control and/or the strength of sexual deviance. (Epperson ef al, 2000). “Public place”
is defined as an area maintained for or used by the people or community, or an area that
is open to the scrutiny of others, ' .

" 2. The male offender who commits a sex offense, as defined in M.G.L. ¢. 6, § 178C,
epaifist 2 male victim. This demonstrates the degree of sexnal deviance agsociated with, -
this offender (Hanson & Bussiere, 1998; Hanson & Bussizre, 1996; Freund & Watson,
1991). : :

3. The offender committed yultiple sexual acts on a single victim during & single sexual
offending episode. This demonstrates increased deviant arousal demonstrated by the
offender and/or increased compulsivity (Epperson et al., 2000), Also included in this
element is the offender who offends against the same victim more than once over &
period of time (Forling and Curwen, 2001),
4. The offender committed a sexual offense against an extra-vulnerable victim. For the
purposes of 803 CMR 1.40, “extra-vulnerable” means any condition er circumstance,
including, but not limited to a physical of mental condition that tends to render a victim
more susceptible to sexual assaudt. An extra-vulnerablevictim shall also includea victim
under the age of ten and over the age of 60. This demonstrates the deviancy of the
"offender who chooses victims who ocannot adequately defend themselves and/or
effectivelyreport the abuse (AdeGrath, 1991). The offender poses a greater risk to public
safety since his crimes ere difficult to detect and prosecote, .
5. The offender committed a sex offense while on community supervision or he was
convieted oradjudicaied of violating a restraining order subsequent to his first conviction
or adfudication for a sex offense. A sex offender who ignores the external controls
placed on him by the courts or corrections indicates a stronger drive toward sexual
offending (Epperson et al., 2000). Lack of impulse confrel and the ipnoring of external
conirols are key elements in the determining the risk of recidivism and dangerousness
{Epperson et al, 2000). This element will be applied only to offenders who ate 17 years
old or older as of the date of classification. Factor 14 will be used to capture this
information for Juveniles.
6. The offender has been convicted or adjudicated of any non-sexual violent offenses,
This element idenfifics the violent offender, Research suggesta that an offender is more
Jlikely to reoffend and present a greater danger if he has previously demonstrated that he
can act violently and with no regard to the safety of others (Quinsey et al., ]998; Bench
et al, 1997, McGovern & Peters, 1988). This element will be applied to Adult
Offenders only. ’ '
7. The SORM has determined that the level of physical contact between the offender and
the victim during the sex offense is another important element to be considered in
understanding the nature of the offense and in determining a level of dangerousness,
8. The SORB also considers the length of duration of the sex offending behavior. as
important anduseful infofmaiion in determining dangerousness, especially when viewed
witlr the other described elements related to the nature of the sexual offense.
9. The nurnber of persons victimized by 2 sex offender {s also useful information in
defermining the degree of dangerousness presemed by an offender. The SORB
dotermined thas the offender who has offended against two or more victims should be -
considered to present a heightened rsk of reoffense and a greater.degree of
dangerousness. (Worling & Curren, 2001; Hansor and Thornton 1999, Epperson et al,
1998; Quinsey et al, 1998).
10. Offenders who demonstrate a diverse artay of sexual offending behavior are more
likely to reoffend then those offenders wha do not (Hanson & Bussiere, 1996; Worling
& Curwen, 200!), The BORB has determined that offenders who have committed a
variety of offenses present a significantly greater risk to reoffend and a greater degree of
dangerousness. ' . ‘ : i )
11. Offenders who have committed sexual offenses against both males and females,
and/or both within and outside the family, and/or against kinown and stranger victims;
and/or against victims of & variety of ages are likely at a higher rsk to reoffend and
present an increased level of dangerousness (Worling & Curwen, 2001, Hanson &
Busslere, 1998, Boer ¢f al, 1997). . :
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12. Pursuantto M.G.L. . 6, § 178C, the legislature designated cettain sex offenses to
be sex offenses involving children andfor sexually violent offenses. The SORB has
determiined that the commission of one or mote of these offenses, i and of itself,
demonstrates an increased risk to children and other vulnerable persons. .
13. Any other information relating to the nature of the sex offenses the SORB may
deem useful in determining the risk ahd dangerousness posed by an offender including,
but not limited to, whether, or to what degree, the offender accepts responsibility that he
committed his sex offenses and that he did so forhis own personal gratification; whether, .
or to what degree, the offender expresses remorse for his sex offenses and empathy for
his victim(s); and whether, or to what degree, the offender’s leve] of violenee or deviancy
escalated in the commission of his sex offenses.

(10) Factor 10; Cutrently Supervised by Probation or Parole [M.G.L. e. 6, § 178K(1)(c)]. Strict

supetvision of sex offenders released into the community is essential to public safety (English,
Fullen, Jones & Krauth, 1995). Statistics indicate that recidivism rates for all offenders are
significantly lower for those individnals being appropriately supervised in the community (S
Deparfment af Justice Crime Statistics Report, 1997). M.G.L. c. 6, § 178K has identified this
Factor as minimizing the offender’s risk to reoffend and degree of dangerousness This Factor
-shal] be applied to both Adult and Juvenile Offenders.

(11) Fagtor 11; Currently In Sex Offender-Speci eatment
M.G.L.c. 6, § 178K has identified this Factor as minimizing the oﬂf'ender s nsk to rcnffend and
degree of dangerousness. The SORB has determined that currently most professionals in this
field consider sex offender-specific treatment ufilizing the cognitive-behavioral relapse
prevention model to be the most effective treatment modality for Adult Offenders, while both
the cognitive-behavioral relapse prevention model and/or multi-systemic therapy is most
effective for Juvenile Offenders. (Center for Sex Offender Management, 1999; Hall, 1995,
Pithers & Cumming, 1995; Steel 1995 Marshall & Barbaree, 1990; Borduin, Henggeler,
Blaske & Stein, 1990). This Factor shall apply only to offenders who are 17 yearsold or older
as of the date of classification, Tteatment for Juvenile will be addressed in Factor 14.
Documentation from the treatment provider must be provided to the SORB in order for the
Board to consider this Factor, It shall be the respensibility of the offender to provide this
documentation to the SORB, either directly or through the trestment prcmdcx This
documentation shall, at 2 minimnm, include:
(2) the name end resume (or “curticulum vitae™) of the offender’s trcatment prowdcr
(indicating the treatrent provider's practice licenses and numbers);
(b) the treatment provider's description of the treatment program’s milieu, methodology,
goals, and objectives;
{c) arscord of the offender’s attendance and level of participation at scheduled treatment
sessions. Additionally, the SORB encourages offenders and treatment praviders to supply
the SORB Wwith a report deseribing in detail the progress, or lack thereof, the offender has -
made in treatment. Offenders who actively participate in treatment voluntarily {l.e., dose on
their own volition and not as condition of supervised release) and those who provide a full
* writien copy of their relapse prevention plan, approved by their treatment provider, may
receive additional consideration relative to their level of risk {o reoffend andfor the degree
.of dangerovsness they pose to public safety. .

(12) Factor 12: Current Home Situation [M.G.L. ¢, 6, § 178K(13(c)}. M.G.L.c. 6, § 178Kha5

identified this Factor as minimizing the sex offender’s risk to reoffend and degree of
dangerovgness. This Factor shail be applied to both Adult and Juvenile Offenders. Sex
offenders ‘are criminals whose' likelihood of reoffending increases when their community
environment gives them acoéss to victims or reduces the probability of eerly detection (For Adult
Offenders: Abel, Mittelman & Becker, 1985, for Juvenile Offenders: Worling & Curwen, 2001;
Epps, 1997, Ross & Loss, 1991}, The offender who is currently residing in a positive and
supportive environment lessens the likelihood of reoffense by reducing the stressors in his life
and surrounding himself with family, fends and acquaintances, As a resulf, parole and -
probation 6ificers and {reatment providers often evaluate the home situation of the offender
under supervision or treatment,

10/25/13 ' 803 CMR - 4.29



803 CMR: DEPARTMENT OF CRIMINAL JUSTICE INFORMATION SERVICES

1.40: continued

The SORR shall give consideration to the offender whose current living and work situation.
is stable and considered to be a positive and supportive environment that minimizes the
hkelr.hood of reoffense and degree of dangerousness posed by the offender.

{(13) Fector 13: Physioa! Condition [MG.L, ¢, 6. § 178KQAXdY].. M.G.L. . 6, § 178K
specifically identified this Factoras minimizing the risk to reoffend and degree of danperousness. -
'This Factor seeks to identify those offenders who, due to a debilitating condition, are not likely

. to bearisk or dangerio th:commumty The SORB shall give consideration to the offender who
hes an illness or condition that is documented by a Heensed, practicing medical doctor who
aitests that the illness or condition is chronic and substantially minimizes the likelihood of
reoffense and degrec of dangerousness posed by the offender. This Factor shall be applied to
both Adult and Juvenile Offenders,

(1 4) Fegtor 14: Sex Offerider was a .Tuvemle when He Comupitted the Offense, His Respcms

to Treatment snd Subsequent Criminal History [M.G.L.. c. 6.3 178K(1)(e)]. This Factor shall
be applied to all Juvenile Offenders who are under 17 years old as of the date of classification,

Research indicates that Tuvenile Offenders may be more smenable to treatment because of
numerous differences between them and their adult counterparts. Studies Hiustrate this pointby
showing that Juvenile Offenders who are responsive in freatment and successfully complete a
trestment program are at a lower risk than unresponsive offenders who fail to complete &
treetment program (Hunter & Sartos, 1990 .

The SORB has determined that Juvenile Offendeis who either fail to successfully complete
a sex offender specific treatment program, or are not progressing satisfactorily in such a program,
present a significantly higher degree of dangerousness than those Juveniles who respond well
or complete treatment, The SOBB has further determined that Juvenile Offenders who commit -
subsequent eriminal offenses detnonstrate an increased risk to recidivats. Those who commit
stibsequent sexual criminal offenses during or afler completion of 4 sex offender-specific
treattment program peesent a considerable risk of reoffense and heightened degree of | ‘
dangerousness. However, as positive as the successful completion or participation in treatment Co
is, the lack of or failure at treatment is equally indicative of a heightened risk of reoffense and
increased level of dangerousness (Worling & Curwen, 2001; Perry and Orchard 1992).
Furthermore, Juveniles who continue fo commit sexual offenses after they have been detected
and sanctioned by adult family members, employers, law enforcement, the court, ot social
services aremore likely to continue sexual agpression toward others. These subsequent offenses
tend to revenl that the Juvenile sex offender possesses more deviant sexual intefests, obsessive
sexual interests, or attitudes supportive of sexual offending and may be indicative of a person
more resistant io altering deviant sexnal interests or attitudes (Worling & Curwen, 2001),

The SORB considers the Tavenile Offender who successfilly completed sex offender-specific
treattnent utjlizing the cognitive-behavioral relapse prevention model and/or multi-systemic
therapy and has not subsequently committed a sex offense as presenting a lowered sk of
reoffense. The Juvenile Offender who currently is participating setisfactorily in sex offender
treatment, but has yet to complete the program, shall also be considered es presenting a

- somewhat lowered risk of reoffense, but not to the same degree as an offender who has
vompleted a treatment program, Documentation frorm the treatment provider must be provided
to the SORB in order for the Board to consider this Factor. It shall be the responsibility of the
Juvenile Offender to provide this documentation to the SORB, either directly or through the
treatment provider. This documentation shall; at a minimur, include:

. (8) the name and resume (or “curriculum vitac™) of the offender’s weatment prcmde:

{indicating the treatment provider’s practice licenses and numbers),

{(b) fhe trentment provider's description of theﬁ‘eatment program 8 miliey, mcthodology,

goals, and objectives;
(c) arecord of the offender’s aftendance and level of pal‘tl.(:lpatlon at scheduled treatment
sessions, Additionally, the SORB encourages offonders and tresiment providers to supply
the SORB with a report deseribing in detail the progress, or lack thereof, the offender has
made in treatment. Offenders who actively participate in treatment voluntarily (i.e., do so on
theit own volition and not as condition of supervised releage} and those who prowde afull
written copy of their relapse prevention plan, approved by their trestment provider, may
receive additional consideration relative to their level of tisk to reoffend and/or the degres
of dangerousness they pose o public safety.
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The SORB shall consider the Juvenile Offender who has failed to complete, is participating
unsatisfactorily, or has not ettended & sex offender-specific treatruent program ag presenting

. higher risk of reoffense and increased level of dangerousness. Additionally, any Juvenile
Offender who commits a subsequent sexual offenise after detection and intervention by family, -

employer, law enforcement, the court, or social services shall be considered es p:esentmg a
greater risk to reoffend and higher level of danperonsness,

§ 178K (1Y(H]. ’I'h1s Factor considers whether documentation has been obtained from ahccnscd

. rnental health professional that specifically indicates that a particular sex offender posed or poses
_ariskto reoffend, This Factor shal] be applied to both Adult and Juvenile Offenders. The SORB

shall give consideration to the offender whose file confains documentation from a licensed
merital health professional specifically indicating that he posed or poses no risk to reoffend, The
SORB shall algo give consideration to the offender whose file contains documentation from a
licensed mental health professional specifically indicating that he posed or poses a risk to
reoffend, Ifintroduced into evidence at ahearing conducted pursuant to 803 CMR 1.07 through
1.26, the Hearing Pxaminer may 'givé the confents of this documentation its appropnate
evidentiary weight except that the Hearmg Examiner shall exclude from evidence so much of
the documentation that expresses eny opinion ag to the offender’s risk to reoffend unless thé
Party offering the documentation info evidence has complied with the prowsions of 803 CMR

1.18(5) through (6).

(16) Eactor 16: Su‘bstance andfor Alcohel A,'buge [IM.GL. c. & § 178K(1)g)]. The abuse of
substences and/or alcohol by sex offenders is highly linked to sex offending (Lightfoor &

Barbaree, 1993, Langevin & Lang, 1990; Crowe & George, 1989). Research demonstrates that
the use of substances and/or alcchol does not cause deviant behavior; rather, it acts as a
disinhibitor and can be a precuzsor to sex offending (Green, 1995). Consequently, the SORB has
concluded that the offender who has a history of substance or alcohol abuse or a conviction oz
adjudication for a substance or alcohol-related incident subsequent to the sex offense(s) may be
at a higher risk 1o reoffend. This Factor shall be applied to both Adult and Juvenile Offenders.

(17} Factor 17: Sex Offender Treatment whi rated IM.G.L. c. 6. § 17BK

Factor examines. whether an offender participated in and was responsive to sex offender
treatment while incarcerated and is applied pnly to offenders who are 17 years old or older as of
the date of classification as Factor 14 better captures the dynamic of this Factor for Juveniles,
Findings from cutcome studies on offenders show higher sexuel recidivism rates for individuals
who fail 1o successfully complete treatment programs (Margues, Day, Nelson & West, 1994).
The SORB recognizes that sex offender treatment has not always been available o incarcerated
individuals. The SORB shall give consideration to the offender who, during his most recent
opportunity to participate in treatment while incarcerated, refused o participate in a sex offender
treatment program or dropped out or was terminated prior to the program's completion,

(18) Factor]8: Sex Offender Treatment while on Prabation/Parote [M.G.L. ¢ 6. § 178K(1){h)].

This Factor examines whether an offender participated in and was responsive to sex offender

treatment while on community supervision and is applied only to offenders whe are 17 veats gld
or older as of the date of classification as Factor 14 better captures the dynemic of this Factor for
Juveniles. As previously discussed, findings from outcome studies on offenders show higher
sexual vecidivism rates for individuals who fail to suecessfully complets treatment programs
(Margues et al,, 1994), The SORB recognizes that not all offenders are required to attend sex
offender treatmerit as & condition of parole or probation. The SORB shall give consideration
to an offender who, during his most recent supervision requiring participation in treatment,
refused to parl.lclpate in a sex offender treatment program or dropped out or was terminated pnor
to the program's completion.
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(19} Faotor 19: Recent Behavi ile Incarcerated [M.GL. c. 6. §178K(1)(1)]. . The Act
specifically mandates the SORR to examine each offender’s recent behavior, including behavior
while incarcerated. An offender who unzatisfactorily adjusts o the tigors of confinement by
violating rules in a highly structuied environment presents an increased level of dangerousness
{Eppersonet al.; 2000), Unsatisfactory adjustment is evidenced by violations of the disciplinary
riles, In determining the potential dangerousness, the Board may consider such elements as:

{a) the number of disciplinary reports the offender received during his incarceration;

(b) the serionsness of the violation reported in the disciplinsry report; and/or =~ .

{(c) the length of time that has elapsed since the offender’s last disciplinary report and his

release from incerceration. -This Factor shall be applied fo both Adult and Juvenile

‘Offenders.

(20} Factor 20: Recent Behavior while on Probation/Parole [M.G.L. c. 6. § 178K(1){)]. The

Act specifically mandates the SORB to examine each offender’s recent behavior, inclnding
behavior while being supervised in the community on conditional release. An offender who
unsatisfactorily adjusts to the external confrols inherent to community supervision poses a
significant risk when those controls are removed (Scatt 1994), Unsatisfactory adjustment is
_ evidenced by viclations of the rules of the supervising agency or the conditions of release. In

determining the potential dangerousness this Factor may repregent the Board may consider such
elements as:

(8) the number of violations the- offender received during his pcnod of supervision;

(b) the seriousness of the violation reported in the violation notice ¢r report; and/or

{c) thelength of time that haa elapsed since the offender’s last violation notice orreport and

his releese from supervision. This Factor shall be applied to both Adult and Juvenile

Offenders as well as Juveniles who were subject to any other forms of conditional release

other than probation or parole.

(21) Factor 21:Recent Threats [M. c. 6, § 178K(1)(1)}. This Factor considers whether the
offender has made recent threats against persons or expressed intent to commit additional
offenses. This dernonstrates poor impulse contrel and poor cognitive-problem solving skills,

" both of which are indicators of selimanagement difficulty and thus, an increase in
dangerousness (Hanson & Hurris, 2000). The SORB considers the offender who threatens
another person and/or expressly desmonstrates that he has a plar, desire or intent to commit
additional offenses within the Tast 24 months prior to the date of classification, This Factor shall
be applied to both Adult and Fuvenile Offenders. '

(22) Factor 22: Matcg‘;ils Submitted by the Sex Offender; Recent Behavior M, G.L. ¢. 6.8

178K(1¥i)]. This Factor is applicable to all Adult and Juvenile Offenders. The SORB will
-provide the offender with the opportunity to present Documentary Evidence and input in
consideration of his recommended classification. In addition to the information the SORB will
specifically request in relation to Factors 11, 14, and/or 24, the offender will be invited to submit
Documentary Bvidence regarding any other informaﬁon'thc offender wishes to highlight for the
SORB. To consider recent behavior, the SORB will ask the offender to provide an overview of
his behavior and lifestyle within the 24 monthy preceding the date of the notification, In
addition, the SORB will consider information recejved from other relisble sourced regarding the
offender’s recent behavior. Of particular interest to the SORB is the offender's home situation,
education/employment stability, type of employment, and non-work related activities. The
- SORB will consider all evidence submitied by the offender pertaining to this Factor.

(23) Factor23: Vietim ot .G.L.c. 6, 8§ I7RK(1)(k)]. This Factor is applicable
to all Adult and Juvenile Offenders. The SORB will consider a written statement submitted by
the victim of a sex cffense, the parent/guardian of a child victim or the guardian of an adult
victitn of a sex offense that resulted in a cnnvmtmh or adjudication. The SORB recogmizes the
substantial impact sex offenses have on victims. The SORB will routinely review and con31dcr
written staiemcnts submitted by the victim(s).
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(24) Factor 24: Sex Offender-specific Treatment: Progressing Less Batisfactorily or
Successfully Completed. This Factor is appliceble only fo offenders who are 17 years old or
older rs of the date of classification as Factor 14 better captures the dynamic of this Factor for
Juveniles. The SORB shall consider a written report or statement from the offender’s current
treatment provider thatindicates he is progressing less than satisfactorily. Less than satisfactorily
inclndes, but is not limited to, failure to atiend treatment sessions, failure to participate in group
treatment sessions, failure to express empathy for his vietim(g), faiture to accept responsibility
for his sex offense(s), or as otherwise stated by the treatment provider.

Inaddition, the SORB shall corisider documentation that the Adult Offender has successfully
completed a sex offender-specific treatment program utilizing the cognitive-behavioral relapss
prevention model, and/or, in the case of the Juvenile Offender, multi-systemic therapy, Because
successful completion of treatment is a significant Factor in reducing a sex offender’s level of
dangerousness, the SORB will request that an offender specifically address whether he has
completed a sex offender-specific treatment program vsing the cognitive-behavioral relapse

" prevention model, and/of, in the case of the Juvenile Offender, multi-systemic therapy.

1.41: Severability

If any regulation or section, sub-section, sentence, phrase or portion thereof is found 1o be
invalid by a court of competent jurisdiction for any reason, said portion shall be deemed a. -
separate, disfinet, and independent provision, and the validity of the other regulations shall not
be affected, . Co -

REGULATORY AUTHORITY
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